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TOPICAL INDEX TO SUBJECT MATTER 


.CCOUNTING 
On intermediate as well as final accountings the ac- 
countant should list the assets received with 
their inventory value, show any changes made 
therein and the date thereof. and list the assets 
on hand as of the date of the account with their 
then value. Brauberger v. Sheridan and Brau- 
berger v. Riley. 
decree on an intermediate accounting is generally 
res adjudicata but cases of fraud or mistake are 
? exceptions. Liberty v. Plews : 
e* 4 trustee who is guilty of self-dealing 


and private 

, profit-taking and who in accounting, fails to dis- 

= close the facts from which such acts could be 

ascertained, is guilty of fraud which permits 

opening of the decree obtained. Liberty v. Plews. 
LCTIONS 

The Heart Balm Act bars actions based on or related 

to the marriage status but is no bar to actions 

for invasion of property rights not founded upon 

marriage or promise of marriage. Blackman v. 

Iles 

A court cannot acquire jurisdiction in an action 

quasi in rem unless the res is located within its 





re jurisdiction. Leek v. Wieand ................... 
os Where the res is a status, the matter is in personam 
mi and jurisdiction can only be acquired if personal 
Se jurisdiction over the parties can be secured. 
Re: EE SERONE 62 oop a ola vic pees eee ours 
a An action to determine the ownership and rights in 
* stock certificates is an action quasi in rem. 
ce CEE PESO, PENS Irene an Pe 
J -DMINISTRATION OF JUSTICE 
2. The Ideal Judge — Herein of Justice .............. 
> Functioning under the 1947 Constitution of N. J. 


The Defeat of Justice 
Report of Committee on Improving The Administra- 


7 

” tik OF Criminal JUPICE oo... ccc nc cece stecion 

5 Judicial Conference Committee Reports ........... 

E Minimum Standards of Judicial Administration: 

re Their Extent and Their Acceptance ........... 

Bas Administrative Director’s Reports ..... 52, 54; GS, 

~ #POMINISTRATIVE LAW 

% While an administrative tribunal may reconsider its 
decision made on the merits after hearing, it 


cannot reverse its action without notice to the 
parties and an opportunity to be heard. Proto- 
mastro v. Hoboken 
A reversal and remand of an administrative resolu- 
tion for failure to state findings of required jur- 
isdictional facts, does not prevent the adminis- 
trative tribunal from receiving and considering 
additional evidence after the remand. Proto- 
mastro v. Hoboken 
Fact that application of standards fixed by legisla- 
ture in delegating power to administrative 
agency may in some instance result in oppres- 
sive orders, does not render the delegating stat- 
ute unconstitutional but may be basis for an 
attack on the order. In re N. J. Bell Telephone 
Co. et als 
n reviewing award of Board of Arbitration, Court 
will not disturb the award where there was 
substantial evidence to support it. In re N. J. 
Bell Telephone Co. tals. .... 2.06 cccecceccees 
Article V. Sec. 3, Par. 6 of the Constitution relates to 
the filing of formal rules and regulations intend- 
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4 ed to have binding force on the general class of 
Aa persons affected thereby: it does not apply to 
aes flexible general policy determinations applied 
a by administrative agencies in performing their 


functions. Family Finance v. Gough .......... 
lield, in denying application for small loan license 
under RS. 17:10-5, the Commissioner of Bank- 
ing and Insurance should have made and filed 
findings of fact upon which the denial was based. 
Family Finance v. Gough 
DCPTION 
Jur statute of descent precludes inheritance by any 
except children born in wedlock and the modi- 
fication made by the statute pertaining to adop- 
ted children applies only to children adopted 
in New Jersey. Greaves v. Fogel 
Thile Chancery might ordinarily vacate its order 
consenting to adoption pursuant to RS. 9:3-4 
when such order was entered as of course by 
consent, it will not do so where adoption pro- 
ceedings based in part thereon are pending and 
no special reason for such action appears. Sta- 
wicky v. Stawicky 
D 7ERSE USER 
Normally, open, notorious and continuous use of a 
right of way for 20 years raises a presumption 
that it was adverse and throws upon the opposite 
party the burden of showing the user was by 
permission. Kiernnan v. Kara. 
While a permissive user cannot ripen into an ease- 
ment, continued use of a right of way after 
termination of a permissive use becomes adverse 
if accompanied by indicia of adverse claims 
and ripens into an easement if so continued for 
bi 20 years. Kiernnan v. Kara 
ua To sustain a claim to an easement by adverse user, 
the claimant must establish that the user was 
hostile; that is, that it was made in such circum- 
stances that the true owner was or should have 
been aware of the fact that it was being made 
under a claim of right or title against the true 
e ~ - owner. Poulos v. Dover. ............+-+ pees 
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A permissive use will not give rise to an easement 
by adverse user. Poulos v. Dover 
AERONAUTICAL LAW 
Damage to plane by fire after forced landing in peat 
bog caused by engine trouble, held within pro- 
vision of policy excluding risk “while in flight 
. . fire or explosion resulting from crash or 
collision while in flight” where policy defined 
“Flight” as period from start of take off “until 
completion of landing run.” James v. Federal .. 
Term “until completion of landing run” in aero- 
nautical policy means completion of landing at 
place intended for landings. James v. Federal .. 
AFFIDAVITS 
The rules of evidence apply to affidavits just as to 
oral testimony; they cannot be hearsay. Mueller 
v. Seaboard 
AGENCY 
The act of an officer of a corporation in waiving or 
changing a contract term is binding on the cor- 
poration if within his express or apparent auth- 
ority.. Van Dusen v. Terminal ........<casessce 3 
Held. broker may be liable for negotiating a iease 
knowing at the time plaintiff had an exclusive 
agency to lease the premises. Schlesinger v. 
Rice 
exclusive agency precludes the pripcipal from 
appointing another agent. during the period of 
the agency, to accomplish the thing sought and 
appointment of another agent constitutes a 
breach for which damages may be had. Schles- 
inger v. Rice, et al ... 
One who sues and effects a settlement on the as- 
sertion that a tortfeasor was an agent or ser- 
vant is estopped from subsequently asserting 
he was an independent contractor. Aljian v. 
Ben Schlossberg Inc : 
A corporation is liable for torts of its agents within 
the course of employment and the fact that the 
agent is also a corporation is immaterial. Muel- 
ler v. Seaboard 
Held, on the circumstances present, bank cashier 
had apparent authority to promise that the bank 
would pay for work done for a mortgage bor- 
rower. City Nat'l Bank v. Hassler 
A vendor cannot affirmatively avail itself of the 
fruits of the misrepresentations of its agent even 
: though they were unauthorized. Series v. 
oo Re Sere ee Ripe aie ae ae Petree AER? oe ee 
Clause in sales contract liberating vendor from any 
responsibility for representations of its agent 
dehors the writing does not preclude proof of 
false representation of an agent in procuring a 
contract. Series v. Greene 
Held, the evidence, especially that defendant was 
wearing coveralls bearing the partnership busi- 
ness name and that he, as part of the res gestae, 
stated he was going to pick up a stalled car, was 
sufficient to establish that he was at the time 
driving his wife’s car on partnership business. 
Kelley v. Hicks. 
While generally one who acts as agent for another 
impliedly warrants his authority to do so, no 
such implied warranty arises where he fully 
discloses the facts constituting his authority. 
Fuller v. Melko. 
An agent is not personally liable on a contract made 
on behalf of his principal which exceeds his 
authority and is disapproved by the principal, 
if he has fully disclosed the facts constitut- 
ing his authority. Fuller v. Melko. 
ALCOHOLIC BEVERAGE CONTROL 
A contract to sell or to procure permission of the 
A.B.C. Commissioner to sell liquor at less than 
the price established under the A.B.C. rules and 
regulations is in violation of A.B.C. Regulation 
34 and illegal. Duff v. Trenton Beverage. ...... 177 
ALIENATION OF AFFECTIONS 
A suit based on a malicious conspiracy to injure and 
interfere with a wife’s marital relations with her 
husband is’ a suit for alienation of affections 
and is barred by RS. 2:39A-1. Grobart v.Grobart 42 
Suit based on a malicious conspiracy to deprive a 
wife of property rights flowing from marital 
relation and to defraud her, cause malicious 
prosecution of her, and injure her reputation, 
held not a suit for alienation of affections within 
the interdiction of the 
bart v. Grobart. 
ALIMONY 
An order modifying a prior order for alimony or 
support must be based upon proof properly sub- 
mitted by oral testimony or ex parte affidavits 
at a hearing for such purpose held on notice 
to the adversary. Storch v. Storch. .............. 
There is no duty on a father to provide a college 
education for nor maintain a grown child dur- 
ing his or her college education where such 
child could otherwise be self supporting. Wer- 
ner v. Werner. 
A wife who procures a foreign divorce in violation 
of an injunction issued by our courts comes into 
court with unclean hands on a subsequent ap- 
plication for alimony. Shepherd v. Ward. ...... 217 
A foreign decree of divorce procured by a New 
Jersey inhabitant contrary to R.S. 2:50-35, -10, 
11 will not form a basis for allowance of alimony 
under R.S. 2:50-37. Shepherd v. Ward. ........ 
AMENDMENT 
Motion to amend properly denied where proposed 
amendment was not submitted in writing nor 
stated at length in open court. Grobart v. Gro- 
bart. 
Leave to amend petitions for appeal to Division of 
Tax Appeals so as to set up new cause of action 
or appeal, should not be granted after time for 
appeal has expired. Hackensack Water v. North 
Bergen. 
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Division of Tax Appeals may properly decline to 
allow an amendment, the purpose of which is 
to make a case entirely different from that ad- 
judged by the County Board. Hackensack Water 
V.« NOSE, ROSSOW so ise wc aisce xe suawncees eaeetn 

Pretrial order may be modified at the trial and the 
cause preceeded with accordingly thereafter 
where there is no shgwing of prejudice to the 
other party by such course. Roberts v. Founda- 
tions. 

While our courts have jurisdiction to permit an 
amendment of a complaint for divorce to add 
a cause of action for separate maintenance they 
do not thereby acquire jurisdiction in such 
cause over a defendant who has, since the ser- 
vice in the original cause and before the amend- 
ment, become a non-resident. Schuster v. Schus- 
ter. 

The courts cannot by virtue of personal service in an 
original cause secure jurisdiction in personam 
over a non-resident defendant for a new cause 
added by amendment to the complaint. Schuster 
v. Schuster. 

Under Rule 3:84-4 a complaint for divorce may 
be amended to set forth an act of adultery alleg- 
ed to have occurred after the filing of the answer 
to the original complaint. Schmitt v. Schmitt ... 

ANNULMENT 

A misrepresentation by the wife that she had before 
the marriage borne a child by the husband as a 
result of their illicit relations, is no ground for 
annulment. Rhodes v. Rhodes. 

Fraud sufficient to justify an annulment of mar- 
riage must be of an extreme nature and must 
affect the very essence of the marriage relation. 
Mies: ©. ROO os. as. rcakcncdneecceuetear aa 

Fraud sufficient to vitiate a consummated marriage 
must be such as affects the essentials of mar- 
riage; the ability to produce children and carry 
on a healthful married life. Rhoades v. Rhoades. 123 

Misrepresentation that wife had before the marriage 
borne a child fathered by husband is not fraud 
sufficient to vitiate a consummated marriage. 
Rhoades v. Rhoades. 

APPEAL 

In criminal cases, errors in the admission or rejec- 
tion of evidence are not ground for reversal 
unless they prejudiced the defense on the merits. 
State v. Pinsky. 

A guardian of an incompetent is an “aggrieved 
party” who can appeal from an order discharg- 
ing the incompetent from confinement. In re 
Wath SWAN a ocias ce necncandeacleren onde eee ll 

A reversal and remand of an administrative resolu- 
tion for failure to state findings of required juris- 
dictional facts, does not prevent the administra- 
tive tribunal from receiving and considering 
additional evidence after the remand. Proto- 
masive.v. Henboketi. «occas ciogasseseaoude 18 

The court may, as here, in a proper case, relax the 
requirement of Rule 1:2-4d that the transcript 
be ordered before or on the filing of the notice 
of appeal. Jenkins v. Devine. .................. 26 

Where a judgment is amended in a material and 
substantial respect the time within which an ap- 
peal must be taken runs from the date of the 
amendment, but where the amendment relates 
solely to the correction of a clerical or formal 
error in the judgment it does not toll the time 
for appeal. Newark v. Fischer. ................ 33 

Appellate Court will not under Rule 1:4-10 deter- 
mine an issue not raised in the pleadings nor in 
the court below. Courtney v. Hanson. .......... 50 

Appeal should be dismissed for violations’ of the 

rules regarding briefs and appendices and fail- 

ure to file a complete stenographic transcript of 

the record below. Fitzgerald v. Finnegan. ...... 57 

appeal from an order adjudging a defendant in 

contempt, jurisdiction of the court to make the 

order alleged to have been disobeyed may be 

attacked. N. J. Annual Conference, etc. v. Lati- 

more. 

While the appellate court will not on appea! lightly 
disturb factual findings, it can under Rules 

1:2-20 and 4:2-6 make “new or amended findings 

of fact” on any issues of fact not determined by 

a jury verdict. Schust v. Wright. .............. 90 

If the error is as to damages only and is separable, 
new trial will be ordered as to damages only. ° -- 

Rempfer v. Deerfield. .......00ccccvcccesenceas 99 

A letter by the court advising of its determination 
to enter an order is not an appealable determin- 
ation and the time for appeal does not begin to 
run until the formal order is entered. Storch 
v. Storch 
Appellate Court may base its decision on a statute 
not considered by the court below by reason of 
the failure of the parties to call it to the court’s 
attention. Newark v. Inlander. 
On Appeal from Municipal Court to the County 

Court under Rule 2:11 the County Court is 

not bound to either convict or acquit but may 
under R.S. 2:220-47 (e) remand the proceedings 

for amendment and retrial. Newark v. Inlander. . 

While an owner may under Rule 3:81-2 institute a 
separate proceeding in lieu of prerogative writ 
to review an order appointing condemnation 
commissioners, he may instead, under Rule 

3:81-7 appeal directly to the Appellate Division 

jwhere the grounds asserted come within Rules 

4:2-2 (c) or (d). Bergen County v. Little Ferry 131 

Rule 1:3-2 (c) requires that if any point is raised 
which was not presented below, that fact be 
noted. State v. Jones, 

Appellate Court may, but need not, consider consti- 
tutional questions not raised below unless they 

involve jurisdiction. State v. Jones. .......... -. 138 

(Continued on next page) 
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Chap. 231 Sec. 72 P.L. 1912 and the decisions constru- 
ing it are still applicable. Ferry v. Settle. ....... 146 
Reversal and new trial may be limited to the 
question or issue on which there has been re- 
versible error, if separable. Ferry v. Settle. .... 146 
Reversal or new trial as to some defendants and af- 
firmance as to others may be had where there 
is reversible error only as to some and separate 
causes of action exist against the defendants. 
ANA RE OS Se Se ee er eres 
Notice of Appeal from final judgment of the County 
Court to the Appellate Division must be served 
and filed within 45 days from entry of the judg- 
ment to be within time. In re Pfizer. .......... 1 
While Appellate Division has no power to extend 
the time for filing notice of appeal, it may, where 
equity and justice dictate, refuse to dismiss an 
appeal from a county court probate division 
judgment though it was not filed in time. In 
Co 5 a ee ee re 
conviction in a municipal court, the defendant 
can either seek direct review on the record 
below before the Appellate Division under Rule 
4:5 or trial de novo before the County Court 
under Rule 2:11. State v. Simpkins. ............ 2 
Notice of appeal held filed in time where actually 
received by clerk in time but filing delayed 
because of prevailing practice in handling mail. 
Korfin v. Continental 
The appellate court may notice error in the charge 
affecting substantial rights of the defendant al- 
though they were not specifically objected to at 
OA eT LE SS reg ae, OT a eo ee are 
In reviewing award of Board of Arbitration, Court 
will not disturb the award where there was sub- 
stantial evidence to support it. In re NJ. Bell 
SIERO NE AO: OU AIS. oo 5s ssicnnne eos owe suse 
Appeal will not lie from an order denying a motion 
to dismiss a third party from a complaint where 
the motion was based on the contention that the 
third party action was not maintainable uncer 
Rule 3:14-1. Petersen v. Falzarano & Indemnity 
Error in the form of an indictment is no cause for 
reversal of conviction where it did not affect 
the substantial rights of the defendant nor pre- 
judice him in his defense. State v. Ajamian. .... 
Inadequate brief suppressed 
While it is error for an appellate court to receive and 
consider a record not put in evidence below, 
such error does not contitute reversible error 
unless it injuriously affected the substantial 
righis of appellant. Galloway v. Ford Motor Co. 
In the absence of a timely objection or of a motion 
for a mistrial, or of a request for instructions, 
alleged improprieties in the conduct of a trial 
or alleged prejudicial remarks by the court, are 
not legal error on which to ground an appeal. 
Roberts VW) FOundaAuUONS, 2... sc <ocs ines ss pewe ves 
Our appellate courts are not bound to consider 
questions not raised below, even though they 
be constituticnal questions. Roberts v. Founda- 
tions. 
The provisions of Rule 1:3-2 (c) requiring the sep- 
arate listing of the questions involved on the 


appeal and the noting of any question included 
not presented to the court below are mandatory 
and failure to comply therewith is cause for 
dismissal of the appeal. Roberts v. Foundations. 


A judgment under R.S. 3:26-18 directing an exe- 
cutor to pay over the residue of the estate to 
surrogate pending determination of who is en- 
titled thereto is an interlocutory judgment and 
is not appealable. In re Url. ........... 0. sec cece 

A discretionary action of the trial court is subject 
to review and reversal on appeal under Rules 
1:2-20 and 3:81-13. Cortese v. Cortese 

Rule 3:81-7 refers only to statutory proceedings in 
the courts, proceedings in which the judicial 
function of a court is exercised. Bergen v. Little 
IO et cthca ony paenet Mose Sree ee pas os ew Uree 

The appointing of condemnation commissioners is 
a legislative and not a judicial function, hence 
review of such orders cannot be had by appeal 
under Rule 3:8i-7 but can be had only by pro- 
ceeding in lieu of prerogative writ under Rule 
3:81-2. Bergen v. Little Ferry 

A party nay not, following the granting of his oppo- 
nent’s petition for certification, attack the judg- 
ment under review without first successfully 
cross-petitioning. Liberty v. Plews. ............ 


APPEARANCES 


While Rule 3:12-2 abolishes special appearances, it 
does not eliminate the right to attack the court’s 
jurisdiction and does not make appearance a 
submission to jurisdiction where objection is 
raised. Swanson v. Swanson. ...........se0e0e% 


ARBITRATION 


In a proceeding under RS. 2:40-12 to compel arbitra- 
tion in accordance with a contract, it is the 
court’s function to determine whether there is 
in fact an arbitrable dispute and if the contract 
is so clear as to leave no debatable question, 
arbitration should be denied. Textile v. Firestone, 

In determining the question of wages in a compul- 
sory public utility arbitration matter, the Board 
of Arbitration must consider all applicable 
statutory standards and cannot consider “trends” 
as proper items. N.J. Bell Telephone v. Com- 
munication Workers. 

The written findings of fact of the Board of Arbitra- 
tion must precede the Board’s Order. NJ. Bell 
Telephone v. Communication Workers. ........ 343 

Conclusions of the Board of Arbitration must be 
based upon substantial competent and relevant 
evidence. N.J. Bell Telephone v. Communication 
Workers. 

The New Jersey public utility anti-strike act does 
not contemplate compulsory arbitration of union 
security questions and the Board of Arbitration 
has no power to adjudicate such issues there- 
under. N.J. Bell Telephone v. Communications 
Workers. 
award is impeachable if the arbitrators have 
mistaken a fact and the mistake is apparent on 
the face of the award itself. Carhal v. Salkind 
E.G bao So aNd soe RRaS EN RS Monae ed oe 384 
award which does not clearly fix the identity 
and liability of various parties defendant is 
void for uncertainty. Carhal v. Salkind, et als. 384 


343 


In the absence of provision to the contrary in the 
submission or agreement for arbitration of a 
mattér of purely private concern, there must be 
tAanimity of conclusion by the arbitrators. Car- 
Hal -V Same Ob GUS. 5 a vege a casein oso voles 
Provision that each party select one arbitrator who 
in turn shall select a third arbitrator is not itself 
susceptible of a construction that a decision by 
any two of them is final. Carhal v. Salkind, et 
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ASSESSMENTS FOR BENEFITS 
A special benefit upon which an assessment can be 
based musi be a present benefit representing the 
difference between the market value of the land 
before and immediately after improvement. PS. 
et als v. Clifton 
Assessments for benefits may only be made for 
benefits which are present and not speculative, 
special and peculiar to the property assessed, 
and which accrue without necessity for con- 
struction of additional facilities. P'S. et als v. 
Clifton 
ASSIGNMENTS 
An assignee of tax sale certificates from a municipal- 
ity takes under the caveat emptor doctrine and 
has no recourse against the municipality where 
it subsequently develops the lands covered have 
been acquired by the state and are tax exempt, 
unless there was a misrepresentation as to facts 
or convenants of warranty by the municipality. 
Manor v. Landen: «.... 2)... 
ASSUMPTION OF RISK 
One who with knowledge of an existing danger de- 
liberately incurs the obvious risk rather than 
follow some other available course, is barred as a 
matter of law from recovering for ensuing dam- 
age though defendants created the dangerous 
condition. Rado v. Zlotnick. 
ATTACHMENT 
Affidavits for attachment writ are sufficient if they 
establish a prima facie case. Mueller v. Sea- 
board. 
Review of refusal to quash writ of attachment is 
by action in lieu of prerogative writ under Rule 
3:81-2 and not by appeal. Mueller v. Seaboard. . 


ATTORNEYS 

Lawyer Bankruptcies 

State Barriers in the Legal Profession 
ATTORNEY AND CLIENT 

Lawyer Reterence PiaNS). 6. cys ne ss copes e aw mege 

An allowance of counsel fees against defendant in 
a cause is not controlling on the question of the 
reascnable value of the services rendered by 
plaintiff's counsel to his client. Littlefield v. 
Kearns. 

Where arrangement is for payment to attorney of 
reasonable value of services to be rendered, 
any sums received as counsel fees are to be 
credited against the reasonable fee which would 
be due from the client. Littlefield v. Kearns. .. 

An agreement between attorney and client as to fees 
will be sustained only to the extent that it is 
found to embody a just and reasonable charge 
and the burden is on the attorney to establish 
that the charge is fair and reasonable. Little- 
REN VR AINAB oi oss, crcishocencsenp igs Kaas als bets 

ATTORNEY GENERAL’S OPINIONS 
1, 11, 19, 28, 41, 49, 60, 113, 126, 134, 212, 245, 255, 
267, 338, 347, 403, 407 

ATTORNEY'S LIENS 
An attorney has a common law general lien against 
property of his client in his possession, for pro- 
fessional services rendered, and a_ statutory 
lien against a client’s cause of action which he 
instituted, for services rendered in that action. 
Visconti v. M. E. M. Machinery Corp. .......... 
attorney’s lien acquired prior to the client's 
Receivership is not destroyed by such Receiver- 
ship. Visconti v. M. E. M. Machinery Corp. .... 

An attorney’s statutory lien on an action instituted 
on a contingency basis but not completed before 
Receivership of the client attaches only for 
services rendered prior to the receivership, and 
the court may fix the amount of such lien. Vis- 
conti v. M. E. M. Machinery Corp. ............ 

BAILMENTS 

The placing of goods in a public locker owned by 
defendant but operated by the user himself, for 
a fee, the user retaining the key theretu, does 
not create a bailment relationship. Marsh v. 
American 

A determinative factor as to whether a bailor-bailee 
relationship or some other relationship is created 
is whether the owner has relinquished possession 
and control to the asserted bailee. Marsh v. 
American 

BANK ACCOUNTS 

* RS. 17-9A-218 does not raise a conclusive pre- 
sumption of a right of survivorship in accounts 
in the names of two persons payable to either, 
or payable to either or survivor; it merely raises 
a rebuttable presumption. In re Perrone 

The provisicns of R.S. 17:9-4 to the effect that on 
death of a depositor who has opened an account 
in his name in trust for another, the account 
should be paid to the other, does not raise a 
conclusive presumption of gift or trust inter 
vivos but merely a rule of evidence raising a 
presumption to that effect which falls when re- 
butted. Howard v. Baronych 

The validity of a gift or creation of a trust inter 
vivos in personalty is governed by the law of 
the place where the gift is made or the trans- 
action takes place. Howard v. Baronych. ........ 

A testamentary trust in personalty is construed 
according to the law of testator’s domicile. 
award: Wc Barenyen: oc<éceiuce ahead caeeewn sees 

Held: bank account opened by A in his name in 
trust for charity fund, was under facts a test- 
amentary trust to be administered under laws 
of State of A’s domicile. Howard v. Baronych. 

BANKING 

A bank has no basis for objecting to the opening by 
a savings and loan association of a branch office 
near the banking house. North Arlington Na- 


Any 


tional Bank v. Kearny Federal S. & L. ........ 320 


Held, on the circumstances present, bank cashier had 
apparent authority to promise that the bank 
would pay for work done for a mortgage bor- 
rower. City Nat’l Bank v. Hassler. ............ 
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BANKRUPTCY 
The Bankruptcy Court has no power to order a 
receiver appointed under the state Corpora- 
tion Act more than four months before the 
filing of a petition under Chapier XI, to turn 
over the property and records in his possession 


to the receiver in the Chapter XI proceeding. 
2 


In Re: Distillers Factors Corporation 

While the receivership provisions of our Corporation 
Act are essentially bankruptcy legislation, Con- 
gress has left this field to the state courts after 
four months has elapsed without the jurisdiction 
of the Bankruptcy Court being properly in- 


voked. In Re: Distillers Factors Corporation. .. 2 


BAR ASSOCIATION COMMITTEE REPORTS 
97, 113, 122, 126, 161, 181, 195, 365, 407, 439 
BAR EXAMINATIONS 
Subject Matter 
Attorneys — January 1950 


Attorneys: —=Miay TS so os aco bow a wnien cia row es auleievele 15 


Attorneys —- October 1950 
Counsellors — May 1950 
Counsellors — October 1950 
BILLS OF PARTICULARS 
Neither a bill of particulars furnished nor an allega- 
tion in an affidavit based upon an answer in the 
bill of particulars is sufficient to justify a find- 


ing that a state of demand does not set forth a 


cause of action. Schwartz v. Sapphire. 
BLOOD TESTS 

Only reasons of considerable force should move a 
court, in a civil case in which a question of 
paternity is involved, to deny a motion for an 
order to compel a blocd test by qualified experts, 
Cortese: vi Cortese. oo tds cis acres racers 
The granting of an order for a blood test in a civil 
action involving paternity is discretionary with 


the court, but the discretion must be used when 


justice requires. Cortese v. Cortese. 
BREACH OF PROMISE 

A woman who, relying on a promise of marriage, 
performs household duties for the promisor, at 
his request, cannot upon his breach of promise 
recover quasi ex contractu for the reasonable 
value of her services. Rubenstein v. Lopsevich . 

An action in contract or quasi contract can be main- 
tained by a woman against her former fiance 
who breached his promise to marry if the action 


can be supported without reliance on the promise 


to marry. Rubenstein v. Lopsevich 
BROKERS 
Vendors cannot urge non passage of title as a de- 
fense to a broker’s suit for commission under a 
New York contract, even though contract made 
commissions contingent on passage of title, 
where title did not pass because vendors failed 


to perform their obligation under the contract. 


Keifhaber v. Yanelli. 
BUILDING PERMITS 
Issuance of a building permit does not prevent 
building inspector from rescinding same even 
after work has been commenced where the work 
is not being done in accordance with the build- 


ing code and the application stated it would be. 


Rivera v. Hunt. 
CARNAL ABUSE 
Where on trial of an indictment charging carnal 
abuse on a specific date, the state also submits 
proof of other like offenses against the same 
complainant on other dates, without an election 
of the particular offense for which conviction is 
sought, and the jury is instructed they can con- 
vict on a finding of guilt of any such offenses, 
an acquittal constitutes a bar to a second pro- 
secution for any of such offenses. State v. Di- 
Giosia. 
CERTIFICATION 
A party may not, following the granting of his oppo- 
nent’s petition for certification, attack the judg- 
ment under review without first successfully 
cross-petitioning. Liberty v. Plews. ............ 
CHANCERY PRACTICE 
While equity recognizes the statute of limitations 
as a defense, the bar of the statute cannot be 
used affirmatively for equitable relief. Hollings 
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While Chancery might ordinarily vacate its order 
consenting to adoption pursuant to R.S. 9:3-4 
when such order was entered as of course by 
consent, it will not do so where adoption pro- 
ceedings based in part thereon are pending and 
no special reason for such action appears. Sta- 
WHEY WV: SEA WHORE «55 5-550. 5. 5a sca:t o10' a.ctwrsiateloaren teers 

Wilful misquotation or distortion of a written au- 
thority, to deceive the court, held violation of 
unclean hands doctrine justifying dismissal of 
a complaint on court’s own motion. Clark v. 
MEAS Ef 5 52s ios etevecinctoncrawute tears cea ees ee eee 

The unclean hands maxim may and should be 
applied by the court of its own volition when a 


situation calling for it is disclosed. Clark v. Watts / 


Partition will not be denied merely because the par- 
ties acquired the premises in order to continue 
their illegal cohabitation. Casini v. Lupone. .... 

The clean hands maxim is not invoked by the court 
unless the inequity involved relates to the right 
or transaction upon which relief is sought. Casini 


Character and Fitness Committees 
CHARITABLE INSTITUTIONS 
A municipality operating a hospital is liable to an 
employee for injuries sustained by over-expos- 
ure to x-rays where such exposure resulted 
from failure to provide adequate standard safe- 
guards and instruction. Kress v. Newark. ...... 
The rule of immunity of charitable institutions from 
liabilty for negligence of its agents does not 
apply to employees of the charity. Kress v, 
POUREIR s foacaserois ax iccatiuetsidigidterwigveysievet@ arc air l BRRIROE 
CHATTEL MORTGAGES 
An affidavit stating the consideration as being a 
loan is sufficient though the amount was not 
actually paid to the mortgagor in cash but was 
applied in payment of a previous valid chattel 


mortgage and loan. Bruck v. Credit Corp. ...... 2 


In the absence of fraud, the affidavit of consideration 
should be liberally construed. Bruck v. Credit 


(Continued on next page) 
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R.S. 46:28-5.1 eliminates the necessity for recording 
chattel mortgages made under a properly record- 
ed statement of intention to enter into a series 
of such mortgages, but does not eliminate the 
necessity for proper affidavits of consideration 
in such mortgages. Bruck v. Credit Corp. 

Affidavit stating consideration is loan of $17,000 
this day made is insufficient to sustain the mort- 
gage as against creditors where in fact $10,000 
was loaned and $7,000 withheld pending mort- 


er ey 


gagor’s completion of repairs. Jarecki v. Manville 55 


In absence of fraud a chattel mortgage will not be 
invalidated as to creditors merely because the 
affidavit of consideration is artlessly drawn 
and such mortgage will be sustained where there 
is an honest and substantial statement of the 
consideration; but if the consideration is not 
truthfully stated, the mortgage is void as against 
creditors no matter how honestly the affidavit 
was made. Jarecki v. Manville. 

Affidavit of consideration need not disclose that 
mortgagee has secured bond and warrant of 
confession and personal guaranty of president 
of mortgagor as collateral security for the loan 
covered by the mortgage. Fasolo v. Regnu. .... 


HURCHES 


The jurisdiction of the court to interfere with the 
use of temporal church property by injunction 
depends upon the unlawful infringement of 
some property right of pecuniary value. N. J. 
Annual Conference, etc. v. Latimore 

Court has no jurisdiction to enjoin a use of a par- 
sonage in a suit or proceeding in which none of 
of the moving parties have any legal or equitable 
property right in the premises. N. J. Annual 
Conference etc., v. Latimore 

LASS ACTIONS 

Where many persons severally possess a similar 
right which some desire and many do not 
desire to enforce, an action by a few on behalf 
of all is a spurious class suit, judgment in which 
is conclusive only on those who join as parties 
to the action, and no injunction should issue 
therein affecting the rights of those not joining. 
Zaleskie et als v. Local 401 

A class for the purpose of a class action does not 
exist where the wish of many to enforce the 
several common right involved is in doubt. 
Zaleckic et.als v> Local 40% « .6 65 eis cccwncevess 

OMMERCIAL LAW 
Proposed Commercial Code Criticized 
OMMISSIONS 

An agreement in a lease for the payment of commis- 
sions on a sale of the demised premises to the 
tenant, is collateral to the lease and expires with 
the lease. Sheild v. Welch 

In order for a broker to maintain an action on a 
covenant in a lease for commissions on a sale of 
leased property, the sale must occur within the 
period circumscribed by the provisions of the 
lease. Sheild v. Welch. 

Vendors cannot urge non passage of title as a defense 
to a broker’s suit for commission under a New 
York contract, even though contract made com- 
missions contingent on passage of title, where 
title did not pass because vendors failed to per- 
form their obligation under the contract. Keif- 
haber v. Yanelli. 

MPETITION 

‘loss resulting from competition or the exercise of 
like rights is damnum absque injuria but a loss 
resulting from interference with a superior 
right, contract or otherwise, is actionable. Schles- 
inger v. Rice. 

One who without justifiable cause wilfully induces 
a breach of contract or induces a breach of con- 
tract for the indirect purpose of injuring an- 
other or benefitting himself at the expense of 
another, commits an actionable wrong. Schles- 
PAGCOR YU OACO: oo cic ccenss caneexs 

ONDEMNATION 

While an owner may under Rule 3:81-2 institute a 
separate proceeding in lieu of prerogative writ 
to review an order appointing condemnation 
commissioners, he may instead, under Rule 3:81- 
7 appeal directly to the Appellate Division 
where the grounds asserted come within Rules 
4:2-2 (c) or (d). Bergen County 

A state agency with general power ‘o condemn 
private lands has an implied power to condemn 
municipal lands used for a lesser public purpose. 
Bergen County v. Little Ferry ‘ 

1e appointing of condemnation commissioners is a 
legislative and not a judicial function, hence re- 
view of such orders cannot be had by appeal 
under Rule 3:81-7 but can be had only by pro- 
ceeding in lieu of prerogative writ under Rule 
3:81-2. Bergen v. Little Ferry 

ule 3:81-7 refers only to statutory proceedings in 
the courts, proceedings in which the judicial 
function of a court is exercised. Bergen v. Little 
Ferry 
ONFESSIONS 

The test as to whether a confession is admissible is 
whether it was voluntarily made without im- 
proper compulsion or inducement. State v. Pierce 

Held, confession obtained after 4 hours of question- 
ing broken by 212 hour period during which 
accused was left alone, and without any ex- 
treme discomfiture or threat of force or violence, 
is voluntary and admissible. State v. Pierce ... 

Failure to advise an accused who has been taken 
into custody that any statement he makes may 
be used against him does not, in the absence of 
a statute to the contrary, render a confession 
voluntarily made inadmissible. State v. Pierce .. 

A confession is not rendered inadmissible solely by 
reason of an unreasonable delay in arraigning 
the arrested confessor but such circumstance 
is an important factor to be considered and a 
confession obtained during such period of delay 
will be admitted only when it convincingly ap- 
pears the confession was in fact voluntarily 
made. State v. Pierce 

The admissibility of confessions is for the court and 
testimony from both sides as to the circum- 
stances of their making is to be taken when 
objection to their admissibility is made by de- 
fendant. State v. Craig . 243 
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It is in the court’s discretion to permit the jury to 
remain or be withdrawn while testimony as to 
the admissibility of alleged confessions is being 
taken and such action will not be ground for 
reversal unless there was an abuse of discretion 
resulting in manifest wrong or injury to de- 
fendant. State v. Craig 

The admissibility of a confession should not be deter- 
mined on application before trial except in spec- 
ial situations where the interests of justice so 
dictate. State v. Cicenia et als 

There is no absolute right in defendant to inspect 
his alleged confession or the confessions of 
other defendants, before trial. State v. Cicenia, 
et als 

The court has discretionary power to approve in- 
spection of confessions or other documents in 
advance of trial. State v. Cicenia et als ........ 

CONSOLIDATION 

Estate accounting in County Court ordered con- 
solidated with partition and accounting suit in 
Chancery Division under Rule 3:42-1 since com- 
mon questions of law and fact involved and 
entire matter can be determined in the Chancery 
Division. Robertson v. Biernacka 

CONSPIRACY 

The principle that where it is impossible to commit 
the substantive offense without a consert of 
action the preliminary agreement between the 
same parties to commit the offense is not an in- 
dictable conspiracy does not apply where the 
conspiracy contemplates the co-operation of a 
greater number of parties than were necessary 
to the commission of the principal offense. 
State v. Lennon 

A suit based on a malicious conspiracy to injure and 
interfere with a wife’s marital relations with 
her husband is a suit for alienation of affections 
and is barred by R.S. 2:39A-1. Grobart v. Grobart 

CONSTITUTIONAL LAW 
Meaning of the phrase “subject to law” contained in 
Art. VI, Sec. 2, Par. 3 not passed upon. Wester- 
VeNiS We VE OROOUl Si bases ciccecccrvanosncuvuee 
provisions in the Constitution and in the 
statutes for the transition from the old system 
to the new system are all subject to the rule 
making power conferred by Art. VI, Sec. 2, 
Par. 3. Westervelts v. Van Doorn 
Unreasonable Search and Seizure: A Civil Remedy 
for Criminal Lawyers 
A municipality cannot invoke the protection of the 
14th Amendment against the State. Bergen 

County v: Eittle Perey ...<csciecececacnssecnes 

Limitation of application of act to Ist and 2nd class 
counties held constitutional classification. Ber- 
gen County v. Little Ferry 

Act providing for county sewage authorities and 
their operation but permitting counties to create 
same on finding of need, held not to be uncon- 
stitutional delegation of legislative power. Ber- 
gen County v. Little Ferry 

Entry of perfunctory answer by defendant in a 
foreign divorce suit does not compel the giving 
of full faith and credit to the decree in that 
cause where such decree was admittedly pro- 
cured by a fraud on the court as to the jurisdic- 
tional requirements. Chirelstein v. Chirelstein .. 

The provision of Art. VI Sec. II par. 3 of the Con- 
stitution of 1947 conferring on the Supreme 

Court the rule making power “subject to law” 

means subject to substantive law as distinguished 

from pleading and practice. John J. Winberry 

v. W. Burton Salisbury 

The Supreme Court’s power to make rules govern- 
ing the administration, practice and procedure 
in the courts is not subject to overriding legis- 
lation. Winberry v. W. Burton Salisbury 

New Jersey public utility anti-strike law as 
amended and supplemented, with provision for 
compulsory arbitration of labor disputes after 

Governor takes possession, held constitutional. 

In re N. J. Bell Telephone Co. et als 

The 1942 amendment of R.S. 54:5-79 removing the 
20 year limitation on tax sale certificates pur- 
chased by a municipality at a tax sale goes to 
remedy and violates no constitutional right of 
the owner in fee. Vincent v. Lambeck 
New Jersey public utility anti-strike law as 
amended does not invade a field preempted by 

Congress and contains sufficient standards gov- 

erning the exercise of the powers delegated to 
the Board of Arbitration. N. J. Bell Telephone 

v. Communication Workers. 

The portion of R.S. 19:13-20 which requires a candi- 
date to certify that he is not a member of a party 
other than the one nominating him and that he 
has not voted in a primary election for two years 
for any other party, is unconstitutional. Gansz 

v. Johnson 

A decree for temporary support entered in another 
state is not entitled to full faith and credit, even 
as to past due installments where the order may 
be retroactively modified or vacated by the 
court issuing it. Frank v. Frank ......2- 0082-0: 
order of a foreign court adjudging a defendant 
in contempt for failure to comply with a decree 
for temporary alimony, and reciting arrearages 
due thereunder, will not support an action here 
for the arrearages where it does not purport to 
be a judgment therefor. Frank v. Frank 
Judicial Construction of the Smith Act 
CONTEMPT . 

On appeal from an order adjudging a defendant in 
contempt, jurisdiction of the court to make the 
order alleged to have been disobeyed may be 
attacked. N. J. Annual Conference, etc. v. 
PONE sac noroa aaa Siew hw ake 25.44e eee een ae aan 

While Rule 3:80-2 changes the technicalities of 
pleading in contempt proceedings, it does not 
change the existing jurisdictional requisites. 
Swanson v. Swanson 

To lawfully initiate a proceeding for criminal con- 
tempt, process must be served on the accused 
within this state. Swanson v. Swanson 

In the absence of special circumstances a defendant 
in a criminal action should not be held guilty of 
contempt for allegedly falsely denying the 
charge unless he subsequently admitted the 
falsity of his testimony or such falsity appears 
incontrovertibly. State v. Illario ..... 
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The giving of false testimony is a contempt of court 
punishable as such notwithstanding an indict- 
ment for perjury or false swearing will lie. 
State v. Illario 


CONTRACTS 
While parol evidence is not admissible to alter or 
vary the terms of a written agreement, a waiver 
of any of the terms or a novation may be made 
orally and will be effective if supported by con- 
sideration and made by persons having authority 
so to act. Van Dusen v. Terminal 

o formal action or ratification by a municipality is 
necessary to authorize a party who has validly 
contracted with it to complete performance 
after the municipality's breach and to sue for 
damages caused thereby. Stamato v. Lodi .... 
Provision that contractor shall receive no extra 
compensation for any work done under the 
contract does not bar action for damages for 
additional expenses incurred by reascn of a 
default by the other party. Stamato v. Lodi ... 
While a party injured by a breach of contract must 
make reasonable efforts to mitigate his damages, 

he may recover the additional cost of complet- 
ing his contract caused by such breach, where 
the law authorizes him to complete performance 
and such additional expense did not needlessly 
enhance the damages. Stamato v. Lodi 

In a case of a material breach of a contract which 
does not however. indicate any intention to re- 
pudiate the contract, the injured party has an 
election of continuing performance or of ceasing 

to perform and in either case has a right of ac- 
tion for damages caused by the breach. Stamato 

v. Lodi 

A loss resulting from competition or the exercise of 
like rights is damnum absque injuria but a loss 
resulting from interference with a superior 
right, contract or otherwise, is actionable. 
Schlesinger v. Rice 
One who without justifiable cause wilfully induces 
a breach of contract or induces a breach of con- 
tract for the indirect purpose of injuring an- 
other or benefitting himself at the expense of 
another, commits an actionable wrong. Schles- 
inger v. Rice 
There can be no quasi contractual right arising out 
of the discharge of a governmental instrumen- 
tality’s legal obligation unless the obligation 
was mandatory. Lanni v. Bayonne 

A woman who, relying on a promise of marriage, 
performs household duties for the promisor, at 
his request, cannot upon his breach of promise 
recover quasi ex contractu for the reasonable 
value of her services Rubenstein v. Lopsevich . 

A promise to pay for services is not implied by law 
where it may reasonably be inferred from the 
circumstances that no payment was to be made 

for them. Rubenstein v. Lopsevich 

An action in contract or quasi contract can be main- 
tained by a woman against her former fiance 
who breached his promise to marry if the action 
can be supported without reliance on the promise 

to marry. Rubenstein v. Lopsevich 
The existence and terms of a new oral agreement 
alleged to have superseded a prior written 
agreement must be established by clear and 
satisfactory evidence. Finocchiaro v. D’Amico .. 

A novation must be supported by a valid consider- 
ation to be effective and agreement merely to do 
that which party was already legally bound to 

do under former contract, is not valid considera- 
tion. Finocchiaro v. D’Amico 
An agreement to do or designed to induce the doing 
of an illegal act is not enforceable. Duff v. 
Trenton Beverage 
Where selier agrees to procure title policy for buyer 
free of exceptions other than those listed in con- 
tract, proposed policy with other exceptions is 
not performance whether such exceptions he 
encumbrances or not. Brinn v. Mennen Co. 

A party to a contract made on Sunday cannot re- 
cover any money paid by him thereunder though 

he repudiates the contract. Greene v. Birkmeyer 

A contract for sale of realty made on Sunday is in- 
valid and the law leaves the parties thereto as 

it finds them. Greene v. Birkmeyer 
While a promise to answer for the debt of another 
must be in writing, a direct promise to pay for 
work to be done for another need not be in 
writing; the ultimate test is to whom was credit 

in fact given. City Nat] Bank v. Hassler 


CONVERSION 
Every person or corporation who commits an act 
of conversion by an agent or who participates 
by instigating, aiding or assisting another, is 
liable therefor in trover. Mueller v. Seaboard .. 


, 
CORPORATIONS 

A reinstatement under R.S. 54:11-5 of a corporate 
charter revoked by governor’s proclamation 
under R.S. 54:11-2 relates back to the date of 
the revocation and validates corporate action 
taken in the interim. Wolfe v. Salkind 
Where the management of a corporation is hope- 
lessly stalemated because the directors and the 
voting shares are evenly divided into two diver- 
gent and irreconcilable groups, dissolution may 

be had under R.S. 14:13-15. Morten'v. Collins .. 
Where agent of small corporation, pursuant to au- 
thorization and direction of all stockholders ex- 
ercises option to renew lease on behalf of corp- 
oration, such action is binding on the corporation 
and on the lessor though formal internal organ- 
izational procedures were not observed by the 
corporation. Herman v. Brickman 

A corporation is liable for torts of its agents within 
the course of employment and the fact that the 
agent is also a corporation is immaterial. Muel- 
fer v. Seaboard 
While the receivership provisions of our Corporation 
Act are essentially bankruptcy legislation, Con- 
gress has left this field to the state courts after 
four months has elapsed without the jurisdiction 

of the Bankruptcy Court being properly invoked. 

In Re: Distillers Factors Corporation. ........ cd 

(Continued on next page) 
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The Bankruptcy Court has no power to order a 
receiver appointed under the state Corporation 
Act more than four months before the filing of a 
petition under Chapter XI, to turn over the 
property and records in his possession to the re- 
ceiver in the Chanter XI proceeding. In Re 
Distillers Factors Corporation 

Under RS. 31:1-6, a corporation cannot plead the 

defense of usury in a suit against it on its prom- 

issory notes. Fine v. Klein, Inc. 


COSTS 


Under a»propriate circumstances, the court in which 
an erroneous judgment was entered which is 
subsequently reversed, may on summary appli- 
cation in the cause direct the parties or their 
attorneys or both to make restitution for costs 
and counsel fees received under the erroneous 
judgment. Burns v. Mattocks and Selvin 


COUNSEL FEES 


is now governed exclu- 
and the discretionary 
Chancery Court under 
superseded. Westervelts 


The right to counsel fees 
sively by Rule 3:54-7, 
power formerly in the 
R.S. 2:29-131, 132 is 
ee PAS UNS ee ee ger ey eran, ed er 
provision of Rule 3:54-7(d) allowing counsel 
fees in such cases as “provided by these rules or 
by law,” operates in futuro only. Westervelts 
Sie MATRA OIONSN ig es cs ol bie we wigs os. s ivue wae GierW 6 hres ah 
The only authority for allowance of counsel fees 
stems from Rule 3:54-7 and thereunder fees on 
exceptions to a trusiee’s account may only be 
allowed out of the fund in court. Farr v. First 
SERENE 30 oc Sars a Feo Ac esa Soe ois wits 
There is no authority for allowance of counsel fees 
to counsel for exceptants against the trustee 
individually. Farr v. First Camden ............ 
Under appropriate circumstances, the court in which 
an erroneous judgment was entered which is 
subsequently reversed, may on summary applic- 
ation in the cause direct the. parties or their 
attorneys or both to make restitution for costs 
and counsel fees received under the erroneous 


The 


judgment. Burns v. Mattocks and Selvin ...... 
Moneys deposited in court “subject to the rules” of 
court and court order, by consent, in lieu of 


realty in which conflicting rights are asserted, 
is a fund in court from which counsel fees may 
be allowed in an appropriate case. Katz v. Farber 
Rule 3:54-7 (d) does not supersede statutes permit- 
ting allowance of counsel fees in special cases 
but does supersede the power of Chancery to 


allow counsel fees in causes generally under 
RS. 2:29-131 and 132. Eli Katz v. Theodore 
MOR OSA ec ee Ue SHLOCR ORES SAG a Ce ito 


Counsel fees may be allowed under Rule 3.54-7 (b) 
where there is a “fund in court”, which term 
means a fund over which the court has jurisdic- 
tion, which is in or is brought into its custody, 
and which is the subject of the litigation. Katz 
v. Farber 

Allowance of counsel fees to an attorney for next of 
kin who claim partial intestacy must await final 
disposition of the case. In re Url 

Rule 3:54-7 cannot be dispensed with under 
3:1-2. Liberty v. Plews 

The Chancery Division has no power to grant coun- 
sel fees except in the cases enumerated in Rule 
3:54-7. Liberty v. Plews 
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COVENANT NOT TO SUE 


A document which in form is a general release will 
not be construed to be a covenant not to sue 
unless the reservation of liability of other tort- 
feasors is expressly contained therein. Aljian 
v. Ben Schlossberg Inc. 


CRIMINAL LAW 


The principle that where it is impossible to commit 
the substantive offense without a concert of 
action the preliminary agreement between the 
same parties to commit the offense is not an 
indictable conspiracy, does not apply where the 
conspiracy contemplates the co-operation of a 
greater number of parties than were necessary 
to the commission of the principal offense. 
State v. Lennon 

In criminal cases, errors in the admission or rejec- 
tion of evidence are not ground for reversal 
unless they prejudiced the defense on the merits. 
State Pinsky 

Characterization of charge as private lewdness in- 
stead of public lewdness is no ground for re- 
versal where indictment fully apprised defend- 
ant of acts charged against him. State v. Toohey 

Where on trial of an indictment charging carnal 
abuse on a specific date, the state also submits 
proof of other like offenses against the same 
complainant on other dates, without an elec- 
tion of the particular offense for which convic- 
tion is sought, and the jury is instructed they 

‘ean convict on a finding of guilt of any of such 
offenses, an acquittal constitutes a bar to a sec- 
~ prosecution for any of such offenses. State 

DiGiosia ...... 

A ae of autrefois acquit lies where there has been 
an acquittal of the offense charged in law and 
fact. State v. DiGiosia 

Double Jeopardy as a Defense in the Federal Courts 

Unreasonable Search and Seizure: A Civil Remedy 
for Scraminal TEAWPTS....sieians vc ss'swaawciccaes 

The essential facts constituting the crime must be 

directly stated in the indictment; the omission 

of an essential element cannot be supplied by 
inference or implication from other allegations. 

State v. De Vita 

indictment must be sufficiently certain to give 

assurance that the accused is not indicted for 
one offense and tried for another; and that he 
may be able to intelligently prepare his defense. 

State v. De vita 

When a defendant applies under Rule 2:7-13 for 
correction of an illegal sentence, the court in 
resentencing can impose a more severe sentence 
than the original one, if legal, and can change 
the illegal sentence from a concurrent one to a 
consecutive one. State v. Weeks ........ 

A confession is not rendered inadmissible solely by 
reason of an unreasonable delay in arraigning 
the arrested confessor but such circumstance is 
an important factor to be considered and a con- 
fession obtained during such period of delay 
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, will be admitted only when it convincingly ap- 
‘pears the confession was in fact voluntarily 
made. State v. Pierce 
Failure to advise an accused who has been taken 
into custody that any statement he makes may 
be used against him does not, in the absence of 
a statute to the contrary, render a confession 
voluntarily made inadmissible. State v. Pierce .. 
In Municipe] Ccurt proceedings it is not necessary 
for any pleading or process to negative any ex- 
ception in the statute or ordinance on which the 
case is predicated. Newark v. Inlander 
On indictment in two counts charging assault and 
battery and carnal abuse, it is error for the court 
to withdraw from the jury's consideration the 
count charging assault and battery without for- 
mal abandonment of that count by the State. 
hate: 7 SACCONE os ).5 cick cure nsuoersee deena 
A Study in Comparative Criminal Law Concept- 
ualism 
By appeal 
technical procedural deficiency 
having issued before the complaint. 
SIGUKINS§ shes ace csweiece ee homecare RasKe oe 
On conviction in a municipal court, the defendant 
can either seek direct review on the record be- 
low before the Appellate Division under Rule 
4:5 or trial de novo before the County Court 
under Rule .2:11. State. v. Simpkins ~............ 
The requirements as to issuance of a warrant are 
designed to afford jurisdiction over the person, 
not over the subject matter, and hence may be 
waived by action of the defendant. State v. 
Simpkins 
It is better practice for the court in a criminal trial 
to refrain from interrogating defendant’s coun- 
sel as to his defense. State v. Craig 
Asserted error in procedure which does nct mani- 
festly wrong or injure defendant, is not available 
on appeal unless it was objected to at the trial. 
State v. Craig. 
in the court’s discretion to permit the jury to 
remain or be withdrawn while testimony as to 
the admissibility of alleged confessions is being 
taken and such action will not be ground for re- 
versal unless there was an abuse of discretion 
resulting in manifest wrong or injury to defend- 


under Rule 2:11 (h) defendant waives the 
of the warrant 
State v. 


It is 


ant. State WN herve cei vierua co ete ee ae 
The admissibility of confessions is for the court 
vwnd testimony from both sides as to the cir- 


cumstances of their making is to be taken when 
objection to their admissibility is made by de- 
fendant. State v. Craig. 
The appellate court may notice error in the charge 
affecting substantial rights of the defendant 
although they were not specifically objected 

to at the trial. State v. Craig. 
Before a life sentence can be imposed on a defend- 
ant under the Habitual Criminal Act, he must be 
tried and convicted by a jury under an indict- 
ment specifically charging the prior convictions, 

or a separate proceeding must be undertaken 
before a court and jury to determine his lia- 
bility thereunder. State v. Janiec. 

On an application to sentence a defendant as an 
habitual criminal, the defendant has all the 
rights of a defendant on trial for a criminal of- 
fense: State. Damec.< 3.ccccesuenkavadccscswes 
fact that defendant was unconscious when 
“numbers slips” were found in his possession 
is no defense to an indictment under R.S. 2:147- 


The 


3 where after regaining consciousness he ad- 
mitted they were his property. State v. Gaw- 
SAGTMGEE hose ck cis ig wise aes tere te wee ae one nee eee 


The court may properly charge the jury that de- 
fendant’s failure to testify justifies an inference 
that he can not deny the inculpatory acts testi- 


fied to against him where the State has pro- 
duced evidence of inculpatory facts concern- 
ing his conduct which could be _ specifically 
denied: State v:. Gawronski: <..65.6.0<0sssec205 


Error in the form of an indictment is no cause for 
cf conviction where it did not affect 
the substantial rights of the defendant nor pre- 
judice him in his defense. State vy. Ajamian. 
Where in charge on indictment under R.S. 2:134-17 
the Court charges on the provisions of RS. 
2:134-18, it ought to explain and delimit the ef- 
fect of statutory presumption raised therein. 
State v. Kapelsohn. 
On indictment for issuing check with intent to de- 
fraud contrary to R.S. 2:134-17 burden is on 
State to prove that maker issued it with intent 
to defraud knowing there were no funds or in- 
sufficient funds in the bank. State v. Kapel- 
SU L, Nede crates Are See roe hint, batt cn Ses oe Som ra 
Omission in charge may constitute reversible error 
though no request to charge as provided in Rule 
2:7-8 was submitted. State v. Kapelsohn. 
In the absence of statutory provision making aiding 
and abetting the commission of a misdemeanor 
a separate substantive offense, an indictment 
and conviction of an accessory before the fact 
as a principal is proper. State v. Seaman. 
An accessory before the fact in the crime of break- 
ing and entering is indictable and punishable as 
a principal. State v. Seaman. 


eversal 


CUSTODY 


A grandparent does not have a right of visitation of 
his or her grandchild. In re Goldfarb. ... 
The duty of raising a child rests with its parents 
and the court will not interfere merely because 
it has a different conception of how the child 
should be reared. In re Goldfarb. 
Where a father and adopting mother conclude the 
child’s welfare is best served by severing all 
ties with the parents of the deceased spouse, 
the court will not interfere with such determina- 
tion and will not grant visitation rights to the 
grandparents involved. In re Goldfarb. 
The settled rule is that the best interests and wel- 
fare of the child are the determinative factors 
in awarding custody and take precedence over 
conflicting claims of the parents. Matflerd v. 
Matflerd. 
R.S. 9:2-4 does not preclude an award of custody 
to a non-resident wife where she is the parent 
most suited to have custody even if the hus- 
band is a suitablue parent and does reside in 
New Jersey. Matflerd v. Matflerd. ........... ee 
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DAMAGES 


Damages for breach of contract are those within 
the contemplation of the parties which, in cases 
of building contracts, ordinarily means the cost 
of making good omitted or defective work. Van 
Dusen v. Terminal. 

Loss of profits are not recoverable as damages un- 
less they are capable of estimate with reason- 
able accuracy. Van Dusen v. Terminal 

In a case of material breach of contract which 
does not however indicate any intention to 
repudiate tlie contract, the injured party has 
an election of continuing performance or of 
ceasing to perform and in either case has a 
right of action for damages caused by the breach. 
Stamato v. Lodi 


Provision that contractor shall receive no extra 
compensation for any work done under the 
contract does not bar action for damages for 
additional expenses incurred by reason of a 
default by the other party. Stamato v. Lodi 

While a party injured by a breach of contract must 
make reasonable efforts to mitigate his damages, 
he may recover the additicnal cost of com- 
pleting his contract caused by such breach, 
where the law authorizes him to complete per- 
formance and such additional expense did not 
needlessly enhance the damages. Stamato v. Lodi 

Evidence of the cost of repairs necessary to premises 
by reason of defendant's trespass is admissible 
on the question of damages. Rempfer v. Deer- 
field 

Expert testimony as to estimated loss of profits in 
an amusement park is admissible to aid the jury 
in determining the loss of profits if any as an 
element of damages. Rempfer v. Deerfield 

The measure of damages to realty caused by trespass 
is the diminution in value caused by same. 
Rempfer v. Deerfield. 

An employer is not liable in punitive damages for 
an assault and battery committed by an em- 
ployee unless he participated therein, either 
expressly or impliedly, by conduct authorizing 
or approving it. Zullo v. Central R.R. 


DECLARATORY JUDGMENTS 


One who might be subject to criminal liability under 
a Statute if he attempts to assert certain legal 
rights, may maintain an action for a declaratory 
judgment as to the applicability and effect of 
the statute on him. Blackman v. Iles. 

Before an action can be maintained under our De- 
claratory Judgment Act, a justiceable issue must 
be shown to exist. North Arlington National 
Bank v. Kearny Federal S. & L. 


DEEDS 


In the absence of evidence to the contrary, a deed 
is presumed to have been delivered on the day 
of its date. Van Tassel’s v. Bloomfield. 


DEPORTATION 


Deportation under the Administrative Procedure 


Act after the “Sung” Decision 


DISTRICT COURT PRACTICE 


R.S. 2:27-424 requiring the posting of security for 
costs by non-resident plaintiffs is not applicable 


to district court actions. Breech v. Piramide. 


DIVORCE 


An order to enjoin a spouse from proceeding with 
a foreign divorce or to invalidate a foreign di- 
vorce may be initiated by publication and sub- 
stituted service, but substituted service on an 
absent defendant without publication is insuf- 
ficient to confer jurisdiction on our court. Shep- 
ard v. Ward. 

A supplemental bill in a matrimonial action against 
an absent defendant must be served on the de- 
fendant in accordance with the rules governing 
service of original process or there is procedural 
lack of due process. Shepard v. Ward. 

A decree of divorce of.a foreign state based upon 
the bona fide domicile therein of the plaintiff, 
must be given full faith and credit. Shepard v. 
WEAR es 5 cde Cea atte alee ct 

A wife may obtain a valid and enforceable decree 
of divorce in a foreign state by establishing a 
bona fide residence therein, even if her husband 
remains in New Jersey, has not consented to her 
departure, and has not committed any matri- 
monial offense under our laws. Shepard v. Ward. 

To confer jurisdiction on a court of another state 
to grant a divorce all that is necessary is that the 
divorce seeking spouse move to that state with 
a bona fide intention of residing there perman- 
ently or indefinitely. Shepard v. Ward 

A wife who deserts her husband cannot by a con- 
tinuance thereof, secure a separate domicile 
in New Jersey sufficient to confer jurisdiction on 
the court under R.S. 2:5-10 (a). Gardner v. 
GAREAEE S \ kici ake Sapte biaie em haart cae I 

The court has no jurisdiction to grant a divorce in 
a suit by a non resident husband based on 
desertion against a wife resident in New Jersey 
even though the desertion occurred and the 
cause of action accrued while both parties vere 
resident in New Jersey. Gardner v. Gardner. .. 

An ex parte preliminary injunction may be awarded 
under Rule 3:65-2 to enjoin proceeding with a 
foreign divorce where a prima facie case is made 
out that the defendant has not established 
a bona fide residence in the foreign state. Ippo- 
lito v. Ippolito. 

A party may plead in the alternative that a foreign 
decree is valid and that it is void and proceed 
on the alternative claims based on such alter- 
native position and the determination thereof 
Chirelstem v- @hiretstein. ici sac chcicc ex oe gie 

Entry of perfunctory answer by defendant in a 
foreign diviorce suit does not compel the giving 
of full faith and credit to the decree in that cause 
where such decree was admittedly procured 


by a fraud on the court as to jurisdictional re- 


quirements. Chirelstein v. Chirelstein. ........ 
Our courts can acquire jurisdiction by publication 
in a suit to enjoin a wife who has unjustifiably 
left her husband from proceeding with a foreign 
divorce action, and such jurisdiction extends to 
a subsequent amendment to the complaint seek- 
ing to have a foreign decree procured in violation 
of the injunction declared void. Shepard v. 


(Continued on next page) 
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Under Rule 3:84-4 a ground for divorce may be 
alleged to have occurred after the filing of the 
answer to the original complaint. Schmitt v. 
MPR Secs ke wee ee FS ZS 8s 6 eke RR eae ees 

Our courts have no jurisdiction over a suit for di- 
vorce on the ground of desertion instituted by 
a non-resident husband though the cause of 
action accrued in New Jersey and the wife has 
remained here. Voss v. Voss 

The term “bona fide resident” as used in RS. 2:50- 

10 (a) is synonymous with legal domicile. Voss 

v. Voss. 


MICILE 

One may have several residences but only a single 
domicile. State v. Perretti. 

WER 

Without the consent of the parties, the wife has no 
right to elect and the court is without power 
to allow a lump sum in lieu of inchoate dower. 
Katz v. Farber. 


DAR AE ie eo een 137 
Under R.S. 3:38-1 it is not necessary for a widow 
to demand assignment of dower and upon 
failure of the heir to assign same within the 
time limited, the widow is entitled to damages 
through an accounting from the date of her 
husband’s death. Skovborg v. Smith. 
4 widow’s dower right is not merged in nor extingu- 
ished by her inheritance of the fee where there 
is an intermediate estate in possession of an- 
other. Skovborg v. Smith. 


‘MENTS 
"hile a permissive use cannot ripen into an ease- 
ment, continued use of a right of way after 
termination of a permissive use becomes ad- 
verse if accompanied by indicia of adverse 
claims and ripens into an easement if so contin- 
ued for 20 years. Kiernnan v. Kara 
jormally, open, notorious and continuous use of a 
right of way for 20 years raises a presumption 
that it was adverse and throws upon the op- 
posite party the burden of showing the user was 
by permission. Kiernnan v. Kara. 
An owner of a servient tenement has no basis for 
objecting to the location of guy wires fixed upon 
his property at a designated location pursuant 
to agreement with and consent by his pre- 
decessor in title, and cannot assert negligence in 
such location against the holder of the easement. __ 
Ingling v. Public Service, et al. ................ 375 
The holder of an easement to maintain guy wires on 
the lands of another, is under a duty, especially 
where he has convenanted to maintain same, to 
make reasonable inspections thereof and to use 
due care to keep them in repair. Ingling v. Public a 
DORR EE Aire faiclns fo Oso ane advice telena en nae 375 
The holder of an easement to maintain guy wires 
may be liable in negligence for failure to make 
reasonable inspections, irrespective of notice, 
actual or constructive, of the condition alleged 
to have caused the injury. Ingling v. Public 
Grater SCAN) i case aiciice ssitini a eae Oe eS 
To sustain a claim to an easement by adverse user, 
the claimant must establish that the user was 
hostile; that is, that it was made in such circum- 
stances that the true owner was or should have 
been aware of the fact that it was made under 
a claim of right or title against the true owner. 
Poulos v. Dover. 
\ permissive use will not give rise to an easement by 
adverse user. Poulos v. Dover. 
TMENT 
\ judgment in an ejectment action must so clearly 
particularize the lands involved that the sheriff 
will be in a position to execute the judgment by 
a writ of possession. Cresse v. Nuneville. 
Vhere the location of a line is uncertain, it is neces- 
sary for the judgment to show what the finder of 
the fact determined with regard thereto so that 
the line may be found and located on the ground. 
Cresse v. Nuneville. 
judgment in ejectment is intended to be final and 
conclusive and should not leave to supplement- 
ary action anything necessary to render it fully 
effective. Cresse v. Nuneville. 


250 


123 


123 


81 


E-TIONS 


T 


1e portion of R.S. 19:13-20 which requires a candi- 
date to certify that he is not a member of a party 
other than the one nominating him and that he 
has not voted in a primary election for two years 
for any other party, is unconstitutional. Gansz 
v. Johnson. 
(ZZLEMENT 
1 indictment for embezzlement may forth in 
one count several individual acts of embezzle- 
ment committed by the defendant against the 
same master within a period of six months and 
will be viewed as charging the single offense of 
embezzling the aggregate amount stated. State 
Se MENTE RERUN ns a's disses <liveS sigan eles ott sUgie oy GO 
TABLE CONVERSION 
. personal representative of a deceased vendor under 
a contract to sell property is entitled to surplus 
moneys resulting from a foreclosure sale of the 
property, since a foreclosure does not operate as 
a reconversion. Courtney v. Hanson. 
equitable conversion takes place on execution 
of an enforceable contract to sell realty whereby 
the purchaser becomes the equitable owner of 
the property and the seller becomes in equity 
entitled to the price. Courtney v. Hanson. ...... 50 
nee the doctrine of equitable conversion attaches, 
it is carried forward consistently, with result that 
on vendor’s death his personal representative 
becomes entitled to the purchase price as person- 
alte. Courtney V. FrAnSOR. 2 oc65 s+. c cece esa cssene 50 


set 


50 
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TATES 


Juestions and Answers on Estate Planning 


An executor cannot assert a claim waived by his de- 


Genel direction to pay a 





89 


cedent during her life time. Stryker v. Sands. a 


state Planning — The New Concept 
all debts, funeral and testa- 
mentary expenses is insufficient to overcome 
rule that estate taxes are payable out of residue 
without reimbursement. Brauberger v. Sheridan 
and Brauberger v. Riley. ..............scee+ees 
n the absence of a testamentary direction to the 
contrary, federal estate taxes are chargeable to 
and payable from the residuary estate without 
reimbursement from the recipients of the prop- 
erty on which the tax is levied. einige v. 
Sheridan and Brauberger v. Riley ..........-.. 113 


113 





A creditor of decedent who has established his claim 
by a judgment against the representative is en- 
titled to execution and levy against the personal 
property of the decedent in the representative’s 
hands. Robinson v. Hodge. 

A judgment creditor of an estate is not deprived of 
his right to levy on personal property of the 
estate merely because an order limiting creditors 
is entered or because the personaity is insuf- 
ficient to pay all debts and the representative 
has applied for an order to sell realty to pay 
debts. Robinson v. Hodge. 

While a judgment creditor of an estate may levy on 
personalty in the estate, he does not secure a 
preference or priority thereby though he is en- 
titled to the protection of such levy. Robinson 
Vi, PRBOMG cas vec ddir cae ce since Ne nuncenae sieeaeaG 

The doctrine of relation back of the appointment of 
the personal representative of a decedent to acts 
previously done in his individual capacity, will 
not be applied where it would be adverse to the 
interest of the estate and work injustice. Acker, 
Adm’x v. Skrotsky. 

Acts done by an administratrix before her appoint- 
ment as such are not binding upon the estate. 
Acker, Adm’x v. Skrotsky. 

A judgment under R.S. 3:26-18 directing an exe- 
cutor to pay over the residue of the estate to 
surrogate pending determination of who is en- 
titled thereto is an interlocutory judgment and is 
not appealable. In re Url. 

Allowance of counsel fees to an attorney for next of 
kin who claim partial intestacy must await final 
disposition of the case. In re Url. 

The burden of proving that an executor has omitted 

decedent’s assets from the inventory is on the 

exceptants, but once they have met this burden, 
the burden is transferred to the executor to 
establish his own claim to the property. In re 

Peeremee see voces dingacevdcueecer me barneuenes 

exceptions to an executor’s inventory, the ex- 

ceptants may call the executor and examine him 
as on cross examination: R.S. 2:97-12 is not ap- 
plicable. In re Perrone. 


On 


executor or trustee should not directly or in- 
directly become a purchaser from himself and 
the deed can be voided at the instance of the 
cestui, but if it is shown that the cestui, acting 
voluntarily and with full knowledge of all the 
circumstances, acquiesced in the transfer, the 
conveyance is valid and the right to avoid it 
is lost. Alburger v. Crane. 
The principles of estoppel and ratification apply to 

unauthorized sales by an executor. Alburger v. 

Cease. Fora noo ya ee ae haan dw ne KURA Rea 


FSTOPPEL 
One is not estopped from repudiating a prior posi- 
tion unless such ‘repudiation would inequitably 
result in substantial prejudice to another who 
had relied on the position taken. Lawes v. Lynch 
One who sues and effects a settlement on the asser- 
tion that a tortfeasor was an agent or servant is 
estopped from subsequently asserting he was 
an independent contractor. Aljian v. Ben 
Schlossberg Inc. 
The principles of estoppel and ratification apply to 
unauthorized sales by an executor. Alburger v. 
Crane. 
Estoppel cannot arise where the party was not aware 
of the matters on which he is claimed to be 
estopped. Liberty v. Plews. 
ETHICS AND GRIEVANCES 
Ethics and Grievance Committees 
EVIDENCE 
While parol evidence is not admissible to alter or 
vary the terms of a written agreement, a wai- 
ver of any of the terms or-a novation may be 
made orally and will be effective if supported 
by consideration and made by persons having 
authority so to act. Van Dusen v. Terminal. 
search warrant is required to make legal the 
seizure of evidence at the time of a lawful ar- 
rest. State v. Pinsky 
A statement relative to the 
in the presence of the accused and not denied 
by him at the time is admissible in evidence as 
an implied admission if the statement was made 


No 


offense charged made 


under circumstances where one would ordin- 
arily deny the truth thereof if false. State v. 
ROOMC SSS eis Soccer oe ysl sare kk wee 
The questions of whether the accused heard the 
statement against him and whether he is under 


the circumstances to be e 
denial and the effect of such evidence are all 
questions for the jury upon proper instructions 
by the court on the subject of evidence of this 
character. State v. Toohey 
A statement by one of three defendant motorists that 
neither he nor another of the defendants was at 


xcused from making a 


fault in the accident, is admissible only if it 
was part of the res gestae, and the admission 
thereof otherwise constitutes harmful error as 
to the third defendant. Ferry v. Settle, et als. ... 


Declarations by an employee to fellow employees as 
to an injury are not part of the res gestae and 
are inadmissible to prove the occurrence unless 
spontaneously and proximately made as an un- 
designed emanation of the alleged happening 
or of perception thereof. Andriczak v. National. 

The Compensation Bureau may receive hearsay 
testimony without it necessarily resulting in 
reversal, but the award must be based on com- 
petent evidence and cannot be based solely on 
hearsay testimony. Andriczak v. National. 

Statements by an injured person to his treating 
physician, relating to symptoms and feelings are 
admissible, but those made as to cause of the 
injury or where it happened are inadmissible. 
Andriczak v. National. 

An injured employee’s declaration to his superior as 
to an injury, is admissible to prove notice but not 
to prove the occurrence. Andriczak v. National. 

Expert testimony as to estimated loss of profits in an 
amusement park is admissible to aid the jury in 
determining the loss of profits if any as an ele- 
ment of damages. Rempfer v. Deerfield 

Expert testimony must be based on facts within the 
expert’s own knowledge or on facts supported 
by proofs and if based on assumed facts not sup- 
ported by competent proofs, such testimony is 
inadmissible. Rempfer v. Deerfield. 


The qualification of a witness to testify as an ex- 
pert is for the discretion of the trial court. 
_Rempfer v. Deerfield 
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The measure of damages to realty ‘caused by a ‘tres- 
pass is the diminution in value to disregard 
same. Rempfer v. Deerfield. 

Evidence of the cost of repairs necessary to premises 
by reason of defendant’s trespass is admissible 
on the question of damages. Rempfer v. Deer- 
field. 


99 


“~~ Error in admission of evidence may be cured by an 
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29 


instruction to disregard same. Rempfer v. Deer- 
field. 
A confession is not rendered inadmissible solely by 
reason of an unreasonable delay in arraigning 
3 the arrested confessor but such circumstance 
is an important factor to be considered and a 
confession obtained during such period of de- 
lay will be admitted only when it convincingly 
appears the confession was in fact voluntarily 
made. State v. Pierce 
Failure to advise an accused who has been taken 
into custody that any statement he makes may 
be used against him does not, in the absence of 
a statute to the contrary, render a conifession 
voluntarily made inadmissible. State v. Pierce. . 
Held, confession obtained after 4 hours of question- 
ing broken by 212 hour period during which 
accused was left alone, and without any extreme 
discomfort or threat of force or violence, is 
voluntary and admissible. State v. Pierce. 
The test as to whether a confession is admissible is 
whether it was voluntarily made without im- 
proper compulsion or inducement. State v. 
RICKCG) ~ aces qeraaiuasséenedeaetnudaad daede re 
indictment for carnal abuse or rape, evidence of 
the fact that prosecutrix made complaint thereof 
soon after the occurrence is admissible but evi- 
dence of the details of her complaint is not ad- 
missible unless her credibility has been impeach- 
ed. State v. Saccone. 
Improper questions or objectionable evidence, though 
elicited by the court itself, are not grounds for 
appeal unless proper objection thereto was made. 
Raab v. Amemean. os cae oicseanvcnueuasseen 
Statements made by en agent in the transaction of 
his principal’s business are admissible. Mueller 
Vi SICGOGEORY so os sce b.5'cb akan dod waa ee ee 
A deposition taken under oath in another action in 
which the party against whom it is sought to be 
introduced was also a party and was present and 
had an opportunity to cross examine, is admis- 
sible. Mueller v. Seaboard. 
Testimony by witnesses who were not present at time 
of sale is incompetent to establish the identity 
of the sample there shown. Series v. Greene. .... 336 
The fact that accused is under arrest does not of 
itself make inadmissible a statement implicating 
him in the offense charged, made in his presence, 
and which he could have, but did not, deny. 
State. wv: Maney hic wis cccunccivewecscaaseaeete 
An adverse party may call the decedent's represent- 
ative to testify but such testimony does not open 
the door for testimony by the adverse party 
Lindner v. lst National Bank. ...............-. 
A plaintiff may demand of a defendant decedent’s 
representative answers to interrogatories relat- 
ing to transactions with the decedent and such 
answers \ill be admissible in evidence but will 
not open the door for plaintiff's testimony there- 
on. Lindner v. lst National Bank 
Evidence that an accomplice made a prior statement 
similar to his testimony at the trial is admiss‘ble. 
in the discretion of the court, if the court is sat- 
isfied that the credibility of the witness has been 
so impeached as to entitle him to the support of 
such evidence; it is limited solely to the question 
of his credibility. State v. Kane. ................ 371 
Written statements of witnesses containing prior 
self contradictions are usable on cross examina- 
tion to affect the credibility of the witness and 
are admissible in evidence for that purpose but 
have no substantive or testimonial value as proof 
of the facts therein related. Kulinka v. Flockhart. 
While it is error for an appellate court to receive 
and consider a record not put in evidence below, 
such error does not constitute reversible error 
unless it injuriously affected the substantial 
rights of appellant. Galloway v. Ford Motor Co. 
The trier of facts need not accept as true, testimony 
which is contrary to the circumstances in evi- 
dence or containing inherent contradictions or 
improbabilities, even though it is not directly 
contradicted, nor need he reject in its entirety 
the testimony of a discredited witness. In re Per- 
WOME cco andanniansadekuuats deere 
Evidence of subsequent repairs for the purpose of 
establishing w ho had control of premises is only 
admissible “where there is a multi-family dwell- 
ing or where there is an actual controversy or 
factual question as to the measure of control 
retained by the landlord. Spinelli v. Lettieri. 
The privilege against self incrimination is personal 
to the witness and error in compelling such testi- 
mony cannot be asserted by the party. Swanson 
Vi. SWANSOR ons ce cncsavadinccacuncnssaaneeeen 
A wife is incompetent to give testimony tending to 
establish her husband’s guilt even in a severed 
prosecution against a co-defendant. Swanson v. 
Swanson. 
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FAIR TRADE 


A corporation composed of retailers engaged in a 
trade but not itself a retailer has no standing 
to bring an action for injunction under the Fair 
Trade Act. Bergen v. Barden 


I EDERAL PRACTICE 


Double Jeopardy as a Defense in the Federal Courts. 33 


FEES 


An allowance of counsel fees against defendant in a 
cause is not controlling on the question of the 
reasonable value of the services rendered by 
plaintiff's counsel to his client. Littlefield v. 
RGGEWB a 5ck cc c:cncdansindardnnanaendeneeeee 

Where arrangement is for payment to attorney of 
reasonable value of services to be rendered, any 
sums received as counsel fees are to be credited 
, against the reasonable fee which would be due 
*from the client. Littlefield v. Kearns. .......... 201 

An agreement between attorney and client as to fees 
will be sustained only to the extent that it is 
found to embody a just and reasonable charge 
and the burden is on the attorney to establish 
that the charge made is fair and reasonable. 
Littlefield v. Kearns. .-. 201 
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FIRE 

An owner or occupier is not liable for the communi- 
cation of an accidentally started fire unless he 
was guilty of scme negligence in connection with 
its origin or communication. Menth v. Breeze 
Corp. 

The Res Ipsa doctrine does not apply to fire cases 
except in special circumstances which meet the 
requirement that the cause be under the exclu- 
sive control of the defendant and that the result 
would not ordinarily occur except for want of 
due care. Menth v. Breeze Corp. .............. 
owner or occupier who has his premises in an 
unsafe condition by reason of accumulation of 
inflammable material in such fashion as to create 
a fire hazard to adjoining property in the event 
such material is ignited, is answerable for dam- 
age caused by spread of fire if such danger 
should reasonably have been foreseen by him. 
Menth v. Breeze Corp. 

FORECLOSURE 
In Rem Tax Roreclosure Act held constitutional and 

applicable to tax sale certificates acquired prior 
to as well as those ecquired after enactment of 
the Act. Newark v. Yeskel. ............+--+-05: 

FRAUD : 
Misrepresentation that wife had before the marriage 

. borne a child fathered by husband is not fraud 

sufficient to vitiate a consumated marriage. 
Rhoades. v. Rhoades. 

Fraud sufficient to vitiate a consumated marriage 
must be such as affects the essentiais of mar- 
riage; the ability to produce children and carry 
on a healthful married life. Rhoades v. Rhoades. 

FRAUDULENT CONVEYANCES 
A transfer of property or acquisition of property in 

the name of another, in fraud of creditors, is 
void as to existing creditors of the transferor, 
but is good as between the parties, their heirs 
and legal representatives, and subsequent credit- 
ors of the transferor. Pope et als v. Bain. ...... 

FUNERAL EXPENSES 

A provision in a husband’s will charging his estate 
with maintenance of his wife “for and during 
her natural life”, does not impose upon his estate 
any obligation to pay funeral expenses of the wi- 
dow, except possibly where the widow is indi- 
gent. Stryker v. Sands. ..........-.-.e-seeeeees 

The common law duty of a husband to provide de- 
cent burial for his wife ends if he predeceases 
her. Stryker v. Sands. 

GIFTS ; 

Deed of gift from a donor to a donee which rendered 
the donor destitute set aside since a relation of 
trust and confidence existed between them and 
the donor though receiving independent legal 
advice did not receive competent advice as to 
the effect of the deed upon her interests. Collum 
v. Deane. 

HABEAS CORPUS 
The County Courts have no jurisdiction to issue a 

writ of habeas corpus in civil cases. In re Van 
Winkle. 

A county court of a county other than that in which 
a prisoner is confined has no jurisdiction to issue 
a writ of habeas corpus for such prisoner. In 
re Gladstone 

HUSBAND AND WIFE 
A supplemental bill in a matrimonial action against 

an absent defendant must be served on the de- 
fendant in accordance with the rules governing 
service or original process or there is procedural 
lack of due process. Shepard v. Ward. .......... 

An order to enjoin a sprouse from proceeding with a 
foreign divorce or to invalidate a foreign divorce 
may be initiated by publication and substituted 
service, but substituted service on an absent de- 
fendant without publication is insufficient to 
confer jurisdiction on our court. Shepard v. 
Ward. 

A wife may obtain a valid and enforceable decree of 
divorce in a foreign state by establishing a bona 
fide residence therein, even if her husband re- 

mains in New Jersey. has not consented to her 
departure, and has not committed any matri- 
monial offense under our laws. Shepard v. Ward. 

A decree of divorce of a foreign state based upon 
the bona fide domicile therein of the plaintiff, 
must be given full faith and credit. Shepard v. 
Ward. 

To confer jurisdiction on a court of another state to 
grant a divorce all that is necessary is that the 
divorce seeking spouse move to that state with 
a bona fide intention of residing there perman- 
ently or indefinitely. Shepard v. Ward. ........ 

The common law duty of a husband to provide de- 
cent burial for his wife ends if he predeceases 
RB Str WT ASATIGS.. one 6:6 .0is 0s em oore'n 4.c:500 3.8 

Where there is an impediment to a valid legal mar- 
riage known to one of the parties, the relation 
existing is meretricious and the continued co- 
habitation after removal of the impediment will 
not constitute a common law marriage unless 
there is proof of entry into a fresh marriage 
agreement. Chirelstein v. Chirelstein 

A foreign decree of divorce procured by a New Jer- 
sey inhabitant contrary to R.S. 2:50-35, -10, -11 
will not form a basis for allowance of alimony 
under R.S. 2:50-37. Shepherd v. Ward 

A wife who procures a foreign divorce in violation 
of an injuncticn issued by our courts comes into 
court with unclean hands on a subsequent ap- 
plication for alimony. Shepherd v. Ward ...... 

Our courts can acquire jurisdiction by publication 
in a suit to enjoin a wife who has unjustifiably 
left her husband from proceeding with a foreign 
divorce action, and such jurisdiction extends to 
a subsequent amendment to the complaint seek- 
ing to have a foreign decree procured in viola- 
tion of the injunction declared void. Shepherd 
v. Ward 

In action for separate maintenance based on alleged 
adultery of the husband, the plaintiff's testimony 
need not be corroborated as in a divorce action. 
Zehrer v. Zehrer 

A wife is justified in leaving a husband because of 
his adultery with another woman or because 
of his admissions to her of such adultery, and 
can claim a constructive abandonment therein 
based on cruelty, within the meaning of RS. 
2:50-39. Zehrer v. Zehrer 
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Conjributory negligence of the husband is no bar to 
a recovtry by the wife, who was riding as a 
pasSénger in the husband’s car, against the third 
party for injuries sustained in the accident. 
Marsero v. P.S. and Malinauskas v. P. S. and 
Marsero 

Suit based on a malicious conspiracy to deprive a 
wife of property rights flowing from marital 
relation and to defraud her, cause malicious 
prosecution of her, and injure her reputation, 
held not a suit for alienation of affections within 
the interdiction of the “Heart Balm Act”. Gro- 
bart v. Grobart 

In the absence of a marital offense by a husband, 
consent or misconduct justifying a wife in 
selecting a separate domicile, the matrimonial 
domicile of the wife merges with the husband. 
Voss. v. Voss 


ILLEGALITY 
A contract for sale of realty made on Sunday is 
invalid and the law leaves the parties thereto 
as it finds them. Greene v. Birkmeyer 
A party to a contract made on Sunday cannot re- 
cover any money paid by him thereunder though 
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he repudiates the contract. Greene v. Birkmeyer 2 


INDEPENDENT CONTRACTORS 

As a general rule, an independent contractor is alone 
lia’' for injuries to third persons resulting 
froii .5 negligence in the execution of his con- 
tract, unless the owner was in default in em- 
ploying an unskilled or improper contractor. 
Bacak v. Hogya 
independent contractor hired by an owner of 
lands to do work thereon is under a duty to use 
reasonable care to render the premises safe for 
persons lawfully thereon. Bacak v. Hogya 

One owing a duty cannot relieve himself of liability 
for a failure to discharge that duty by hiring an 
independent contractor to do it. Meny v. Carl- 
son et als 


INHERITANCE TAX 

A transfer of stock made at or after death pursuant 
to a contract made by the transferor during his 
life time is taxable against the transferee to the 
extent that the value thereof at the time of 
death exceeds the consideration paid for the 
transfer. Schroeder v. Zink 

A historical museum is not an “educational institu- 
tion” as contemplated by that term in RS. 
54:34-4 (d). Tappan v. Margetts 

A corporation chartered to operate a historical mus- 
eum without profit and for public use is a ben- 
evolent or charitable organization entitled to the 
partial exemption afforded such organizations 
by R.S. 54:34-2 (b). Tappan v. Margetts 


INJUNCTION 

Held: sequestration of defendant’s property and of 
assertedly fraudulently assigned mortgage pro- 
perly issued in conjunction with preliminary 
restraint against proceeding with a foreign 
divorce, as means of enforcing compliance with 
orders of the court. Ippolito v. Ippolito 

An ex parte preliminary injunction may be awarded 
under rule 3:65-2 to enjoin proceeding with a 
foreign divorce where a prima facie case is made 
out that the defendant has not established a 
bona fide residence in the foreign state. Ippolito 
v. Ippolito 

Court has no jurisdiction to enjoin a use of a per- 
sonage in a suit or proceeding in which none of 
the moving parties have any legal or equitable 
property right in the premises. N. J. Annual 
Conference etc., v. Latimore 

The jurisdiction of the court to interfere with the 
use of temporal church property by injunction 
depends upon the unlawful infringement of 
some property right of pecuniary value. N. J. 
Annual Conference etc., v. Latimore 


INSANITY 
The County Court which ordered a mental incom- 
petent confined to an institution may on a prop- 
er showing order his discharge if jurisdiction 
over the persons involved is acquired by waiver 
or otherwise. In re Van Winkle 
INSPECTION 
There is no absolute right in defendant to inspect 
his alleged confession or the confessions éf other 
defendants, before trial. State v. Cicenia et als . 
The court has discretionary power to approve in- 
spection of confessions or other documents in 
advance of trial. State v. Cicenia et als 


INSURANCE 

Where the owner of a vehicle has a policy with an 
omnibus clause, and one additionaly insured, 
thereby also has a non-ownership policy which 
provides it shall only constitute excess coverage 
over any other collectible insurance, the own- 
er’s insurer has the primary liability. American 
Surety v. American Indemnity 

A non-ownership clause with an excess coverage 
limitation does not constitute other valid and 
collectible insurance within the import and 

- meaning of a primary policy with an omnibus 
clause. American Surety v. American Indemnity 

A workmen’s compensation carrier is liable for a 
compensable injury sustained by an employee 
while doing work incidental to the employment 
covered by the policy. Raab v. American 

Damage to plane by fire after forced landing in peat 
bog caused by engine trouble, held within pro- 
vision of policy excluding risk “while in flight . . 
fire or explosion resulting from crash or colli- 
sion while in flight” where policy defined 
“Flight” as period from start of take off “until 
completion of landing run”. James v. Federal .. 

Term “until completion of landing run” in aero- 
nautical policy means completion of landing at 
place intended for landings. James v. Federal . 

A judgment procured by a liability carrier against 
the named assured cancelling the policy for 
fraud in its procurement, in an action begun 
against the named assured alone after a third 
person has been injured by the assured’s negli- 
gence is not res adjudicata against the injured 
person on the issue of such fraud or of the 
efficacy of the policy. Dransfield :v. Citizens 
Casualty 
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Where something unforeseen, unexpected and un- 
usual occurs in the act preceding an injury, al- 
though the act be voluntary and intentional, the 
injury is one which arises through accidental 
means. Korfin v. Continental. .................. 

Death from postvaccinal encephalitis resulting from 
small pox vaccination held death by “accidental 
means.” Korfin v. Centinental. 

Policy insuring property against theft and provid- 
ing “Mysterious disappearance of any insured 
property shall be presumed to be due to theft,” 
does not cover property lost or mislaid by the 


insured. Weiner v. United States Fidelity and 


Guaranty Co. 
INTEGRATION 
Bar Integration Series 
The Tempest of Integration 
INTERNATIONAL LAW 
The covenant on Human Rights 
INTERROGATORIES 

Under Rule 3:33 interrogatories may only be served 
on an “adverse party” which means one who is, 
on the pleadings, an adversary on an _ issue 
framed between the proponent of the interroga- 
tories and the one upon whom they are served. 
Stivali v. Space and PS. 

Co-defendants in a negligence action who have filed 
no crosspleadings between themselves are not 
adverse parties within the contemplation of 
Rule 3:33. Stivali v. Space and PS. ............ 

An interrogatory asking the names and location of 
all persons having any knowledge of relevant 


facts is proper. Stivali v. Space and P.S. ........ Z 


A plaintiff may demand of a defendant decedent's 
representative answers to interrogatories relat- 
ing to transactions with the decedent and such 
answers will be admissible in evidence but will 
not open the door for plaintiff's testimony there- 


on. Lindner v. 1st National Bank. .............. ST 


Interrogatories are proper even though the answers 
sought be inadmissible at the trial, if they are 
reasonably calculated to lead to the discovery 
of admissible evidence or of witnesses who could 
give admissible evidence. Lindner v. 1st National 
Bank. 

It is error for the trial court to permit a party to 
introduce testimony of witnesses, over objection, 
where the party did not disclose the names of 
those witnesses though known to him, in answer 
to an interrogatory by the adversary demanding 
that information. Evtush v. Hudson. ............ 

Propriety of interrogatory demanding the names of 
witnesses upon whom the adversary intends to 
rely not passed upon. Evtush v. Hudson. 

JUDGMENTS 

Where a judgment is amended in a material and 
substantial respect the time within which an 
appeal must be taken runs from the date of the 
amendment, but where the amendment relates 
solely to the correction of a clerical or formal 
error in the judgment it does not toll the time 
for appeal. Newark vy. Fischer. 

A judgment in ejectment is intended to be final and 
conclusive and should not leave to supplement- 
ary action anything necessary to render it fully 
effective. Cresse v. Nuneville. .................. 

Where the location of a line is uncertain, it is neces- 
sary for the judgment to show what the finder 
of the fact determined with regard thereto so 
that the line may be found and located on the 
ground. Cresse v. Nuneville. 

A judgment in an ejectment action must so clearly 
particularize the lands involved that the sheriff 
will be in a position to execute the judgment by 
a writ of possession. Cresse v. Nuneville. ...... 

Under Rule 3:12-2 and Rule 3:12-8, a defendant in 
an action at law on a contract is barred by the 
judgment therein from subsequently seeking 
reformation of the contract where the facts on 
which such relief is sought were known to him 
and could have been put in issue as a defense. 
Massari v. Einseidler. 

Under Rule 7-10-2 the district court judge has au- 
thority to vacate a judgment for possession in 
a tenancy action where the certificate $f eviction 
upon which the action was allowed is subse- 
quently revoked by the Housing Expediter. Da- 
vidson v. Burnstein. 

JUDICIAL CONFERENCE 

Committee Reports 

Agenda 

Opening statement 

Recommendations Submitted to the Conference But 
Not Accepted by the Court 

JURIES 

While it is error to direct a jury to reconsider a 
verdict which was pure compromise, it is proper 
for the court to reject a verdict which as a re- 
sult of mistake by the jury is improper, and to 
direct the jury to retire for further deliberations 


after giving further instructions. Money v. Ettes 


et als. 

In action against joint tort feasors, it is error to re- 
ceive and record a verdict against one tort 
feasor, though all jurors agreed thereon, where 
four jurors found against both tort feasors. Mar- 
sero v. P.S. and Malinauskas v. P.S. and Marsero. 

Where separate cases are consolidated for trial the 
verdicts rendered are several and if certain ver- 
dicts rendered are incomplete or improper, the 
fact alone will not vitiate the others. Marsero 
v. P.S. and Malinauskas v. P.S. and Marsero ... 


JURISDICTION 

Where the res is a status, the matter is in personam 
and jurisdiction can only be acquired if personal 
jurisdiction over the parties can be secured. 
Leek v. Wieand. 

A court cannot acquire jurisdiction in an action 
quasi in rem unless the res is located within its 
jurisdiction. Leek v. Wieand. 

An action to determine the ownership and rights in 
stock certificates is an action quasi in rem. Leek 
v. Wieand. 

The judges of the Superior Court may be assigned to 
the several divisions of the Court, yet each judge 
exercises, subject to the Rules, all the power of 
the Court. State v. Jones. 

By appeal under Rule 2:11 (h) defendant waives the 
technical procedural deficiency of the warrant 
having issued before the complaint. State v. 


Simpkins. : ees 
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in- The requirements as to issuance of a warrant are 
al- designed to efford jurisdiction over the person, 
the not over the subject matter, and hence may be 
tal waived by action of the defendant. State v. Simp- 
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id- vorce action, and such jurisdiction extends to 
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eae ing to have a foreign decree procured in violation 
he of the injunction declared void. Shepherd v. 
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a against his landlord for unlawful eviction under 
ne dispossess proceeding and in such action may 
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ad sess was based or attack the court’s jurisdiction 
"gg therein. Construction v. Stein. .......... cre 
a landlord is not entitled to recover possession of 
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_. 29 breach. Construction v. Stein. .............-.... 
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he holding over is one created by law and is not a 
es renewal or extension of the prior lease. Sheild 
al Ge NEIGH coer ee neg tend cenimnsainae meas sees 
ne While wrongful refusal of a landlord to permit a 
tenant to sell and remove al! his personal prop- 
a erty from the demised premises may constitute 
t- a conversion it does not amount to an eviction 
ly unless coupled with an intent to permanently 
8 deprive the tenant of his use of the demised 
a premises. Cohen v. Korol. ...........+-+++-20055 
or \ landlord of a multiple dwelling is answerable to 
50 tenants and their invitees for negligence in the 
ie upkeep of piping and wiring of heating, sanitary, 
g water supply and lighting systems serving sev- 
ly eral tenants. Daniels v. Brunton, etc. .......... 
ff Evidence that a landlord has made repairs or prom- 
‘ ised to make repairs to a facility in demised pre- 
i g mises is sufficient to present a jury question as 
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is answerable therefor. Daniels v. Brunton, ete. . 
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” the class for whose protection the statute was 
vs enacted, if the owner’s breach was the efficient 
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Under Rule 7:10-2 the district court judge has 
4 authority to vacate a judgment for possession in 
i “ tenancy action where the certificate of eviction 
upon which the action was allowed is subse- 
quently revoked by the Housing Expediter. Da- 
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0 landlord is not liable for injury received by a per- 
- i son while walking on the sidewalk in front of 
it premises leased to and occupied exclusively by 
i a tenant where the injuries are caused by a de- 
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. ¢ Associated v. Million Dollar Pier. ............-- 
-_— .2 agreement in a lease for the payment of com- 
2 missions on a sale of the demised premises to 
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: with the lease. Sheild v. Welch ....... wasescess 
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< : covenant in a lease for commissions on a sale of 
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" period circumscribed by the provisions of the 
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Clause in lease giving landlord lien on all personal 
property of tenant in demised premises, contain- 
ed in paragraph dealing with landlord’s rights 
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on default in payment of rent, construed to be- 
come operative only upon default by tenant. 
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LEGAL AID 
The Use of Law Students in Legal Aid Work ...... 
LIBEL 


The privilege as to publication of news concerning 
public acts of public officials extends to fair 
comment thereon but does not excuse false state- 
ments of fact as to acts of public officials. Kelly 
v. Hoffman et als. 

The use of reasonable care is a defense for a mere 
disseminator. Kelly v. Hoffman et als. .......... 

Proof of defamation by words libelous per se raises 
a prima facie case of the falsity of the words and 
of damage to the defamed person entitling him 
to at least nominal damages in the absence of 
some valid defense. Kelly v. Hoffman et als. .... 

Radio defamation is sui generis, and partakes of 
some of the fundamentals of both libel and slan- 
der. Kelly v. Hoffman et als. .................. 

A radio station leasing its facilities is primarily a 
disseminator and not a publisher unless it active- 
ly participates in the publication. Kelly v. Hoff- 
man et als. 

LICENSE 

Unless coupled with an interest, a license terminates 
by the death of either of the parties thereto. 
Kiernnan v. Kara. 

LIMITATIONS 

By virtue of Rule 3:9-5,. the defense of the statute 
of limitations may be raised by motion to dis- 
miss under Rule 3:12-2(5) where it affirmatively 
appears on the face of the complaint that the 
action pleaded is barred by the statute. Feil v. 
Senisi. 

Military service is and will continue to be “in time of 
war” aS meant by that phrase in R.S. 2:24-26, 
until the “state of war” is ended by some formal 
termination probably by treaties of peace. Feil 
v. Senisi. 

An action to quiet title cannot be maintained to clear 
the lien of a mortgage outlawed by the statute 

of limitations. Hollings v. Hollings. .............. 

The provisions of R.S. 2:24-7 tolling the running of 
the period of limitations for such time as a de- 
fendant is nonresident applies even though the 
defendant is and could have been served through 
the Motor Vehicle Commissioner. Goldman v. 
Dicker et als. 

Rule 3:6-1 does not refer to relaxing or enlarging 
periods fixed by the Statute of Limitations. Gold- 
MRAM Vs BHeNOY CE AISs . oc ccecctreecnueenesaeenss 

An action by a husband for medical expenditures 
and loss of consortium of his wife resulting from 
injuries sustained by her comes within the six 
year limitation prescribed by R.S. 2:24-1. Gold- 
mies Wo Bener Clas. 5 csic cas cos nw ne cncuswausdaas 

Neither continuance of treatment after the negligent 
or unskillful practice nor the continuance of 
the doctor-patient relationship will postpone 
the running of the statute of limitations unless 
the doctor has been guilty of fraudulent con- 
cealment. Tortorello v. Reinfeld. 

In a malpractice suit the statute of limitations ordin- 
arily begins to run from the time of the act of 
negligence or unskillful treatment, and not from 
the time of the consequential injury or discovery 
thereof. Tortorello v. Reinfeld. 

MALPRACTICE 

In a malpractice suit the statute of limitaticns ordin- 
arily begins to run from the time of the act of 
negligence or unskillful treatment, and not from 
the time of the consequential injury or the dis- 
covery thereof. Tortorello v. Reinfeld. .......... 

Neither continuance of treatment after the negligent 
or unskillful practice nor the continuance of the 
doctor-patient relationship will postpone the 
running of the statute of limitations unless the 
doctor has been guilty of fraudulent conceal- 
ment. Tortorello v. Reinfeld. 

MASTER AND SERVANT 

An employer is not liable in punitive damages for 
an assault and battery committed by an employee 
unless he participated therein, either expressly 
or impliedly, by conduct authorizing or approv- 
ing it. Zullo v. Central R.R. 

A master owes a duty to his servants to use reason- 
able care for the safety of appliances furnished 
by him for their use. Meny v. Carlson et als. .... 

A general contractor owes a duty to a sub-contrac- 
tor and to his employees to use reasonable care 
for the safety of instrumentalities which the con- 
tractor agrees to furnish for the task. Meny v. 
Came, CRAs crc tsa de casei aedieniactewseeaneaed 

MECHANICS LIENS 

Where there is no building contract filed, no 
mechanics lien can be acquired for labor per- 
formed prior to the filing of the notice of inten- 
tion. Friedman v. Stein. 

A wilful inclusion in the amount of a lien claim of a 
sum for labor performed prior to the filing of 
notice of intention is fatal to the entire claim. 
WRICUURAEN GT  SHCUS ois i. cass croinln ots xe pamcgaderaned 

Failure to name in the notice of intention, the one 
for whom labor is to be performed is a defect 
barring acquisition of a mechanics lien. Fried- 
WRATE Gy eI vo oo 5 Ko cok coedenraxtntevaneciawan 

A lien claimant whose lien claim is for any reason 
defective is still left with his common law in per- 
sonam action against those wno may be contract- 
ually liable to him. Friedman v. Stein. .......... 

MERGER 

A widow’s dower right is not merged in nor exting- 
uished by her inheritance of the fee where there 
is an intermediate estate in possession of another. 
SOME Us INIT os co cine cee e ec dcaneaaeengenes 

MORTGAGES 

An action to quiet title cannot be maintained to clear 
the lien of a mortgage outlawed by the statute 
of limitations. Hollings v. Hollings. ............ 

MOTOR VEHICLES 

A seller cannot recover in an action for the purchase 
price of a motor vehicle or upon a note or check 
therefor, if, in evasion of the statute, he failed 
to deliver the bill of sale to the purchaser. Cresci 
v. Steiker 

MUNICIPAL LAW 

No formal action or ratification by a municipality 
is necessary to authorize a party who has validly 
contracted with it to complete performance after 
the municipality’s breach and to sue for damages 

~ caused thereby. Stamato v. Lodi.......:... Sosa he 
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One who prosecutes a violation of a zoning ordinance 
after the municipality has refused so to do, has 
no basis for recovery from the municipality of 

: the fine paid as a result of such prosecution. 
Lanni v. Bayonne 

In the absence of statute, a municipality is not liable 

for failure to enforce ordinances and there is 


ecute for alleged violations of zoning ordinances. 
Lanni v. Bayonne 
Award of contract to bidder who failed to comply 
3 with specifications as te surety bonding and evi- 
dence of ownership or leases of trucks held in- 
valid. Albanese v. North Bergen and Hudson 
Sanitation. 
The Board of Commissioners of a municipality has 
no power to waive any substantive variance 
between the specifications published for a pro- 
posed contract and the bid submitted. Albanese 

v. North Bergen and Hudson Sanitation. 

A municipality is not exempt from liability for negli- 
gence committed while acting in a proprietary 
function. Clark v. Jersey City. .................. 
Operation of private premises, by a municipality 
after foreclosure of a tax sale certificate is a 
proprietary and not a public function. Clark v. 
Jersey City. 
The exemption from liability for injuries given a 
municipality by R.S. 54:5-53.1 continucs only so 
long as the municipality is in possession under 

a tax sale certificate and ends when the certifi- 
case is foreclosed. Clark v. Jersey City 

A municipal employee is liable for his negligent acts 
performed in the discharge of his official duties, 

to those suffering special injury thereby. Milstrey 

v. Hackensack. 

A municipality is now answerable to an individual 
suffering special damages as to the proximate 
result of the negligent manner in which. the 
municipality performs a public duty. Milstrey 

v. Hackensack. 
Municipality held liable for injury resulting from 
negligent manner of patching sidewalk opened 

to repair traffic light. Milstrey v. Hackensack. 
The obligation imposed on a separating school dis- 
trict under R.S. 18:5-6 to pay the full indebted- 
ness on any school located therein, is to be sub- 
tracted from its obligation to pay its propor- 
tionate share of the total indebtedness of the 
original school district under R.S. 18:5-10, to ar- 
rive at the additional liability, if any, of the sep- 
arating district. Bernards v. Bernardsville. 

A municipality operating a hospital is liable to an 
employee for injuries sustained by over-ex- 
posure to x-rays where such exposure resulted 
from failure to provide adequate standard safe- 
guards and instruction. Kress v. Newark 

A municipality which furnishes to its employees for 
their use a dangerous instrumentality without 
providing proper standard safeguards and in- 
struction is guilty of active wrong-doing for 
which it is liable in negligence. Kress v. Newark 
Provision in used car licensing ordinance requiring 
notice by applicant to owners within 200 ft 
radius held reasonable and valid. Signore v. 
Rizzolo 

A municipal ordinance which limits the issuance of 
licenses for used car lots to new car dealers in 
the municipality, is an unreasonable restriction 
and invalid. Signore v. Rizzolo 
Requirements in a licensing ordinance adopted un- 
der the police power must bear a reasonable 
relation to public health, safety or welfare and 
should not unnecessarily restrain competition. 
Signore v. Rizzolo 


NAMES 
Held, since defendant acted innocently in adopting 
name used by plaintiff and immediately offered, 
before suit, to cease using same, no accounting 
will be granted and no costs allowed. Donner v. 
Parker 
While good faith in the adopticn and use of a busi- 
ness name is no defense to injunctive relief -in 
a suit by a prior user, it is a defense to a de- 
mand for profits and damages. Donner v. Parker 


NEGLIGENCE 
The sudden emergency doctrine is applicable to 
defendants to exculpate them from negligence 
as well as to plaintiffs on the question of con- 
tributory negligence. Ferry v. Settle, et als .... 
A statement by one of three defendant motorists 
that neither he nor another of the defendants 
was at fault in the accident, is admissible only 
if it was part of the res gestae, and the admis- 
sion thereof otherwise constitutes harmful error 
as to the third defendant. Ferry v. Settle, et als 
Negligence of X which caused a tank to fall into 
and lay on the street is proximate and concurring 
cause of injury to Z sustained when tank was 
struck by truck of Y and propelled against Z. 
Supreme Court, Batts v. Newman & Tide Water 
A wrongdoer is liable for results naturally flowing 
from his act even though they be immediately 
produced by an intervening cause, if such in- 
tervening cause was put in motion by the pri- 
mary act. Supreme Court, Batts v. Newman and 
Tide Water 
A master may be found liable for injuries to a third 
person though a verdict of no cause is found 
for the servant, where as here, there are proofs 
of negligence on the part of the master other 
than in any acts of the servant. Supreme Court 
Batts v. Newman and Tide Water 
Proof that plaintiff made a misstep and fell on the 
stairs of a dark unlighted tenement house hall- 
way is sufficient to warrant submission to the 
, jury of the questions of negligence and proxi- 
mate cause. Webb v. Betta 
One who with knowledge of an existing danger de- 
liberately incurs the obvious risk rather than 
follow some other available course, is barred as 
a matter of law from recovering for ensuing 
damage though defendants created the danger- 
ous condition. Rado v. Zlotnick 
(Continued on next page) 
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A landlord who is not in possession of the leased 
premises and has no control over same, is not 
liable for injuries resulting to third persons from 
failure to make repairs therein, unless he has 
contracted to make repairs. Ross v. Tetradis 
and Metz 

A tenant in possession and control of premises abut- 
ting the public sidewalk is under a duty to cor- 
rect a condition in the demised premises danger- 
ous to the traveling public. Ross v. Tetradis 
and Metz 

Failure of tenant to properly repair broken plate 
glass window adjoining sidewalk held prima 
facie negligence as to pedestrian who fell against 
jagged edges thereof sustaining injuries. Ross 
v. Tetradis and Metz 

As a general rule, an independent contractor is 
alone liable for injuries to third persons result- 
ing from his negligence in the execution of his 
contract, unless the owner was in default in 

mploying an unskilled or improper contractor. 
Bacak v. Hogya 

An independent contractor hired by an owner of 

lands to do work thereon is under a duty to 

use reasonable care to render the premises safe 
for persons lawfully thereon. Bacak v. Hogya 

exemption from liability for injuries given a 

municipality by R.S. 54:5-53.1 continues only so 

long as the municipality is in possession under 

a tax sale certificate and ends when the certifi- 

cate is foreclosed. Clark v. Jersey City 

A municipality is not exempt from liability for neg- 
ligence committed while acting in a proprietary 
function. Clark v. Jersey City 

An owner or occupier who has his premises in an 

unsafe condition by reason of accumulation of 

inflammable material in such fashion as to create 

a fire hazard to adjoining property in the event 

such material is ignited, is answerable for dam- 

age caused by spread of fire if such danger 
should reasonably have been foreseen by him. 

Menth v. Breeze Corp. 

owner or occupier is not liable for the com- 

munication of an accidentally started fire unless 

he was guilty of some negligence in connection 

with its origin or communication. Menth v. 

Breeze Corp. 

The Res Ipsa doctrine does not apply to fire cases 
except in special circumstances which meet the 
requirement that the cause be under the exclu- 
sive control of the defendant and that the re- 
sult would not ordinarily occur except for want 
of due care. Menth v. Breeze Corp. ..........-- 

A municipal employee is liable for his negligent acts 
performed in the discharge of his official duties, 
to those suffering special injury thereby. Mils- 
trey v. ,Hackensack 

A municipality is now answerable to an individual 
suffering special damages as the proximate 


The 


An 


result of the negligent manner in which the 
municipality performs a public duty. 


Milstrey 

’ v. Hackensack 

Municipality held liable for injury resulting from 
negligent manner of patching sidewalk opened 
to repair traffic light. Milstrey v. Hackensack 

Contributory negligence of the husband is no bar to 
a recovery by the wife, who was riding as a 
passenger in the husband’s car, against the third 
party for injuries sustained in the accident. 
Marsero v. P. S. and Malinauskas v. P. S. and 
Marsero 

A municipality which furnishes to its employees for 
their use a dangerous instrumentality without 
providing proper standard safeguards and in- 
struction is guilty of active wrong-doing for 
which it is liable in negligence. Kress v. 

The rule of immunity of charitable institutions from 
liability for negligence of its agents does not 
apply to employees of the charity. Kress v. 
Newark 

A municipality operating a hospital is liable to an 

employee for injuries sustained by over-ex- 

posure to x-rays where such exposure resulted 
from failure to provide adequate standara safe- 
guards and instruction. Kress v. Newark 

invoke the doctrine of res ipsa loquitur the 
plaintiff must establish that in all probability 
the direct cause of the explosion was in the ex- 

clusive control of the defendant. Kramer v. 

Hollingshead 

Where, on the evidence, an explosion may with equal 
probability have been caused by an agency or 
condition other than that within defendant's 
control the doctrine of res ipsa is not applicable. 
Kramer v. Hollingshead 

Held, on facts proof of explosion on restarting auto- 
mobile motor after inserting a motor tune up 
solvent insufficient to support doctrine of res 
ipsa loquitur. Kramer Hollingshead 

Negligence in the maintenance of signals at railroad 
crossing which permits them to operate at times 
when trains are not approaching as well as 
when they are, held not a proximate cause of 
an accident at the crossing where the signals 
were operating at the time the traveler entered 
the crossing. Stewart v. Norton 

Absence of a sidewalk gate at a crossing, even 
though one had been there previously, is not in 
itself actionable negligence. Girardin v. N.Y. & 
Long Branch R. R. 

A railroad’s duty with regard to gates established 
by it at a crossing is measured by the gates 
actually there and extends only to the use of 
due care in the upkeep and operation of those 
gates. Girardin v. N.Y. & Long Branch R. R. 

The holder of an easement to maintain guy wires 
on the lands of another, is under a duty, espec- 
ially where he has convenanted to maintain 
same, to make reasonable inspection thereof 
and to use due care to keep them in repair. 
Ingling v. Public Service, et al 

The holder of an easement to maintain guy wires 
may be liable in negligence for failure to make 
reasonable inspections, irrespective of notice, 
actual or constructive, of the condition alleged 
to have caused the injury. mins v. Public 
Service, et al 


To 


Newark 2 


37: 


5 


A landlord of a multiple dwelling is answerable to 
+ tenants and their invitees for negligence in the 
up eep of piping and wiring of heating, sanitary, 
water supply and lighting systems serving sev- 
eral tenants. Daniels v. Brunton, etc. 

Evidence that a landlord has made repairs or prom- 
ised to make repairs to a facility in demised 
premises is sufficient to present a jury question 
as to whether he retained control thereof and 
hence is answerable therefor. Daniels v. Brun- 
ton, etc. 

The tenement House Act imposes liability on the 
owner of a tenement house in which any viola- 
tion exists, regardless of the part of the build- 
ing in which the violaticn occurs, in favor of 
one of the class for whose protection the statute 
was enacted, if the owner’s breach was the 
effecient cause of the injury complained of. 
Daniels v. Brunton, etc. 
owner of a servient tenement has no basis for 
objecting to the location of guy wires fixed upon 
his property at a designated location pursuant 
to agreement with and consent by his predeces- 
sor in title, and cannot assert negligence in such 
location against the holder of the easement. 
Ingling v. Public Service, et al 

A landlord is not liable for injury received by a 
person while walking on the sidewalk in front 
of premises leased to and occupied exclusively 
by a tenant where the injuries are caused by a 
defect in the demised premises occurring during 
the term of the lease. Spinelli v. Golda 

A master owes a duty to his servants to use reason- 
able care for the safety of appliances furnished 
by him for their use. Meny v. Carlson et als ... 

One owing a duty cannot relieve himself of liability 
for a failure to discharge that duty by hiring an 
independent contractor to do it. Meny v. Carlson 
et als 

A general contractor owes a duty to a sub-contract- 
or and to his employees to use reasonable care 
for the safety of instrumentalities which the 
contractor agrees to furnish for the task. Meny 
v. Carlson et 


NEGOTIABLE INSTRUMENTS 
The defense of usury is unavailable to individual 
endorsers on corporate notes where the corpor- 
ate maker cannot plead this defense. Fine v. 
H. Klein 


NEW TRIAL 
If the error is as to damages only and is separable 
new trial will be ordered as to damages only. 
Rempfer v. Deerfield 
Appellate Court will not interfere with the trial 
court’s disposition of an application for a new 
trial unless there has been a shocking abuse of 
discretion therein. 536 Broad v. Valeo & Warren 
The precedents heretofore relating to bills of review 
are applicable to motions contemplating the 
same object under Rule 3:60-2. 536 Broad v. 
Valco and Warren 
Newly discovered evidence sufficient to warrant 
granting of a new trial must be such as would 
probably, not merely possibly, change the result 
if a new trial was granted. State v. Bunk et als 
Rule 2:7-11 does not change the former tests of suf- 
ficiency of asserted newly discovered evidence 
to warrant a new trial. State v. Bunk, et als 
application for new trial on ground of newly 
discovered evidence, the credibility of the newly 
discovered evidence must be evaluated and re- 
solved by the judge to whom the application is 
made. State v. Bunk, et als 
Chap. 231 Sec. 72 P.L. 1912 and the decisions con- 
struing it are still applicable. Ferry v. Settle 


NOVATION 

The existence and terms of a new 
alleged to have superseded a prior written 
agreement must be established by clear and 
satisfactory evidence. Finocchiaro v. D’Amico 

A novation must be supported by a valid considera- 
tion to be effective and agreement merely to do 
that which party was already legally bound to 
do under former contract, is not valid consid- 
eration. Finocchiaro v. D’Amico 


NUISANCE 
An owner is liable for a nuisance created by 
independent contractor. Snidman v. Dorfman 
individual cannot maintain an action to enjoin 
a public nuisance unless he can show a special 
injury, which means an injury to a legal right 
which he possesses individually and not merely 
that he suffers greater inconvenience than other 
members of the public. Pculos v. Dover 
OPINIONS 
Report of Committee Appointed by Supreme Court 
to Consider Opinions 
PARENT AND CHILD 
The duty of raising a child rests with its parents and 
the court will not interfere merely because it 
has a different conception of how the child 
should be reared. In re Goldfarb 
A grandparent does not have a right of visitation 
of his or her grandchild. In re Goldfarb 
Where a father and adopting mother conclude the 
child’s welfare is best served by severing all 
ties with the parents of the deceased spouse, 
the court will not interfere with such determin- 
ation and will not grant visitation rights to the 
grandparents involved. In re Goldfarb 
Action by parent for loss of services of a minor 
daughter resulting from a debauchment of the 
daughter is not barred by the Heart Balm Act. 
Blackman v. Iles 
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There is no duty on a father to provide a college edu- 


cation for nor maintain a grown child during his 
or her college education where such child could 
otherwise be self supporting. Werner v. Werner. 
PARTIES 

A guardian of an incompetent is an “aggrieved 
party” who can appeal from an order discharg- 
ing the incompetent from confinement. In re 
Van Winkle 
action should not be dismissed for nonjoinder 
or misjoinder of parties but should, wherever 
possible, be corrected on motion or on the 
court’s own initiative, by the addition or dis- 
charge of parties. Maddox vy. Horne 
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In action for possession, formerly ejectment, be- 
tween two parties each claiming as tenant, the 
lessor is not a necessary party unless some 
judgment is sought against him. Maddox v. 
Horne 

A resident and taxpayer of a municipality has suf- 
ficient status to prosecute a proceeding to re- 
view an award of a garbage removal contract 
by the municipality. Albanese v. North Bergen 
and Hudson Sanitation 

There is no power in the court to substitute a plain- 
tiff on the motion of a defendant. Schwartz 
. Sapphire 

PARTNERSHIPS 

A partnership terminates and dissolves upon with- 

drawal of any partner. Acker, Adm’x v. Skrotsky 
PARTY WALLS : 

Contract calling for conveyance subject to facts 
disclosed by survey annexed does not make sale 
subject to rights in a party wall in absence of 
disclosure in the survey that wall is a party wall. 
Brinn v. Mennen Co. 

PATERNITY 

Only reasons of considerable force should move a 
court, in a civil case in which a question of 
paternity is involved, to deny a motion for an 


order to compel a blood test by qualified ex- § 


perts. Cortese v. Cortese 

The granting of an order for a blood test in a civil 
action involving paternity is discretionary with 
the court, but the discretion must be used when 
justice requires. Cortese v. Cortese 

PLEADING 

A party may plead in the alternative that a foreign 
decree is valid and that it is void and proceed 
on alternative claims based on such alternative 
position and the determination thereof. Chirel- 
stein v. Chirelstein 

POSSESSION 

In action for possession, formerly ejectment, be- 
tween two parties each claiming as tenant, the 
lessor is not a necessary party unless some 
judgment is sought against him. Maddox v. 
Horne 

POWERS OF ATTORNEY 

The validating statutes affecting deeds given under 
powers of attorney refer to deeds purporting to 
have been executed by virtue of a power of at- 
torney and have no application to a deed which 
makes no reference to, nor purports to be ex- 
ecuted under, such power. Powers v. Lore 

In order that a conveyance of land may be valid, 
when executed by an agent, the agent’s power 
of attorney must have been first recorded. Pow- 
ers v. 

PRACTICE 

Under Rule 3:51, 
made before the jury 
verdict. Wolfe v. Salkind F 

Law and Equity in the Revised Judicial System .... 

Where a pretrial order is to be modified at the trial 
to prevent manifest injustice, such modification 
should be direct and formal and not merely by 
disregarding the provisions of the order. Jen- 
kins v. Devine 

Under Rule 3:16 as it was before Dec. 19, 1949, the 
pretrial order controls the subsequent course of 
the action and it is error to permit trial of the 
cause on issues outside those stated in the order. 
Jenkins v. Devine 
action should not be dismissed for nonjoinder 
or misjoinder of parties but should, wherever 
possible, be corrected on motion or on the 
court’s own initiative, by the addition or dis- 
charge of parties. Maddox v. Horne 
virtue of Rule 3:9-5, the defense of the statute 
of limitations may be raised by motion to dis- 
miss under Rule 3:12-2(5) where it affirmatively 
appears on the face of the complaint that the 
action pleaded is barred by the statute. Feil 

Senisi 
» precedents heretofore relating to bills of review 
are applicable to motions contemplating the 
same object under Rule 3:60-2. 536 Broad v. 
Valeo and Warren 

Appellate Court will not interfere with the trial 
court’s disposition of an application for a new 
trial unless there has been a shocking abuse of 
discretion therein. 536 Broad v. Valeo & Warren 
Appeal from Municipal Court to the County 
Court under Rule 2:11 the County Court is not 
bound to either convict or acquit but may under 
R.S. 2:220-47 (e) remand the proceedings for 
amendment and retrial. Newark v. Inlander 

A litigant cannot go to trial in one Division of the 
Superior Court and then assert, after judgment, 
a right to be heard, except on appeal, in another. 
State v. Jones 
defendant's motion for judgment under Rule 
3:50, it is error for the court to grant instead a 
dismissal without prejudice where there is no- 
thing to indicate surprise or injustice would 
result from granting the motion. Holloway v. 
De Crescenzo 

The Court may at or after pretrial enter summary 
judgment on its own motion where the only 
question involved is one of law which has been 
fully presented by the parties. Shield v. Welch . 

Prejudicial remarks by the court are no ground of 
appeal unless there was a motion for mistrial or 
a request that the court instruct the jury to dis- 
regard the remarks. Roberts v. Foundations ... 

Neither a bill of particulars furnished nor an allega- 
tion in an affidavit based upon an answer in the 
bill of particulars is sufficient to justify a finding 
that a state of demand does not set forth a cause 
of action. Schwartz v. Sapphire 

Under Rule 3:12-2 and Rule 3:12-8, a defendant i in 
an action at law on a contract is barred by the 
judgment therein from subsequently seeking 
reformation of the contract where the facts on 
which such relief is sought were known to him 
and could have been put in issue as a defense. 
Massari v. Einseidler 

PRETRIAL ; 

Under Rule 3:16 as it was betore Dec. 19, 1949, the 
pretrial order controls the subsequent course 
of the action and it is error to permit trial of 
the cause on issues outside those stated in the 
order. Jenkins v. Devine 

(Continued on next page) 
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Where a pretrial order is to be modified at the trial 
to prevent manifest injustice, such modification 
should be direct and formal and not merely by 
disregarding the provisions of the order. Jenkins 
v. Divine 

Pretrial order may be modified at the trial and the 
cause proceeded with accordingly thereafter 
where there is no showing of prejudice to the 
other party by such course. Roberts v. Founda- 
tions 


PICE CONTROL 


Our courts have no jurisdiction to pass upon the 
validity of an O.P.A. rent order. Fitzgerald v. 
Finnegan 

Where property which has been damaged by fire has 
been repaired after Feb. 1, 1947 a question of 
fact arises as to whether new housing accom- 
modations have been created by construction (in 
which event it would be decontrolled) or 
whether existing accommodations have merely 
been rehabilitated. Bancroft v. Alencewicz 


SBATE 

A pplication under Rule 5:3-4 to County Court to 
nullify a Surrogate’s tina agg probating a will 
in common form, properly denied where not 
made within the three ae time limit fixed 
by the rule and no extenuating circumstances 
appear. In re Schubert 
ile Appellate Division has no power to extend 
the time for filing notice of appeal, it may, 
where equity and justice dictate, refuse to dis- 
miss an appeal from a county court probate 
division judgment though it was not filed in 
time. In re Pfizer 

CEDURE IN LIEU OF PREROGATIVE WRIT 

\ resident and taxpayer of a municipality has suf- 
ficient status to prosecute a proceeding to re- 
view an award of a garbage removal contract 
by the municipality. Albanese v. North Bergen 
and Hudson Sanitation 

ICESS 

Initiation of proceeding by habeas corpus instead of 
petition is not a fatal defect where all the par- 
ties voluntarily appear since they thereby waive 
the defect in process. In re Van Winkle 

LIC RELATIONS 

The Press and the Bar .... 

The New Philadelphia Lawyer 


UBLIC UTILITIES 


Board of Public Utility Commissioners has no power 
under the Act to sanction discontinuance by a 
railroad of passenger service over part of its 
lines, even where such service serves no public 
convenience. Pennsylvania v. Public Utility 
PPNISSIGER ood os Ne nc os Ce eaueenempemeens 

New Jersey public utility anti-strike law as amend- 
ed and supplemented, with provision for com- 
pulsory arbitration of labor disputes after Gov- 
ernor takes possession, held constitutional. In 
re N. J. Bell Telephone Co. et als.............. 

In determining the question of wages in a compuls- 
ory public utility arbitration matter, the Board 
of Arbitration must consider all applicable 
statutory standards and cannot consider “trends” 
as proper items. N. J. Bell Telephone v. Com- 
WAMUCAOM “WOEKEES) So\)ecsicts. crt wacieneceses 

The New Jersey public utility anti-strike act does 
not contemplate compulsory arbitration of union 
security questions and the Board of Arbitra- 
tion has no power to adjudicate such issues 
thereunder. N. J. Bell Telephone v. Communica- 
SAGiTa) SUROMIGEES op ci elects aia pind nao erase aes eas 

The New Jersey public utility anti-strike law as 
amended does not invade a field preempted by 
Congress and contains sufficient standards gov- 
erning the exercise of the powers delegated to 
the Board of Arbitration. N.J. Bell Telephone 
v. Communication Workers. 

The written findings of fact of the Board of Arbitra- 
tion must precede the Board’s Order. NJ. Bell 
Telephone v. Communication Workers. ........ 

ynclusions of the Board of Arbitration must be 
based upon substantial competent and relevant 
evidence. N.J. Bell Telephone v. Communication 
Workers. 

tT TITLE 
action to quiet title cannot 


be maintained to 


clear the lien of a mortgage outlawed by the 
statute of limitations. Hollings v. Hollings. 
OADS 

gligence in the maintenance of signals at rail- 


road crossings which permits them to operate 
at times when trains are not approaching as 
well as when they are, held not a proximate 
cause of an accident where the signals were 
operating at the time the traveler entered the 
crossing. Stewart v. Norton. 
railroad’s duty with regard to gates established 
by it at a crossing is measured by the gates 
actually there and extends only to the use of 
due care in the upkeep and operation of those 
gates. Girardin v. N.Y. & Long Branch RR. .... 


\bence of a sidewalk gate at a crossing, even 
though one had been there previously, is not 
in itself actionable negligence. Girardin v. N.Y. 


& Long Branch R.R. 


L ESTATE BROKERS 
An agreement to introduce one, for a consideration, 
to a prospective mortgage lender for the purpose 
of making a real estate mortgage loan, is in 
violation of R.S. 45:15-1 if made by one not 
licensed as a real estate broker. Corson v. 
Keane. 
One who brings together two or more parties in an 
amicable frame of mind for the purpose of ef- 
fecting a sale of realty or mortgage loan thereon, 
as a result of which a sale or loan is consumated, 
has “negotiated” such sale or loan within the 
meaning of the Real Estate Brokers licensing 
act. Corson v. Keane. 


“EAL PROPERTY 


The realty of a decedent is not trust property under 
the control of executor unless devised to, him 
Ss eee a TEER, on cic cs tree tvcscvnreses 
Title to realty of which one dies seized vests in his 
heirs or devisees and not in his executor. Ratti 
Oe rer ee 
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Defects and “Marketability Arising from Foreclosure 121 


Normally, open, notorious and continuous use of a 
right of way for 20 years raises a presumption 
that it was adverse and throws upon the oppo- 
site party the burden of showing the user was 
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RES IPSA LOQUITUR 


The doctrine of res ipsa loquitur is applicable 


by permission. Kiernnan v. Kara. .............. 123 against a defendant who manufactured and 
A dedication of lands to a public use may be canned a motor tune up solvent which upon 
validly made with a specific grantee in esse and being used in an automobile motor in accord- 
even without a deed. Van Tassel’s v. Bloom- ance with the directions on the can, resulted 
PAC SOE Savio A Bias ts MN ROP MR REE At SURE A on ety 44 193s in an explosion. Kramer v. Hollingshead. ...... 45 
A dedication of private lands to a public use occurs The Res Ipa doctrine does not apply to fire cases 
when the owner indicates his intention of so except in special circumstances which meet the 
dedicating the lands and the dedication is requirement that the cause be under the exclu- 
accepted. Van Tassel’s v. Bloomfield. .......... 193 sive control of the defendant and that the result 
There can be no easement by adverse possession or 3 would not ordinarily occur except for want of 
prescriptive user in lands dedicated by a private due care. Menth v. Breeze Corp. ............... 163 
owner to a public use. Van Tassel’s v. Bloom- The res ipsa doctrine does not apply in the case of 
OS it OS) SP ORM a ONO Warn Ur ASC a: CAN ef 193 the death of a cow while in shipment by a 
Where seller agrees to procure title policy for buyer common carrier. Fromm v. Railway Express. .. 258 
free of exceptions other then those listed in con- To invoke the doctrine of res ipsa loquitur the 
tract, proposed policy with other exceptions is plaintiff must establish that in all probability 
not performance whether such exceptions be the direct cause of the explosion was in the ex- 
encumbrances or not. Brinn v. Mennen Co. .... 194 clusive control of the defendant. Kramer v. 
Contract calling for conveyance subject to facts dis- QUIN ge AG ie isc cicces nae caesar 360 
closed by survey annexed does not make sale Where, on the evidence, an explosion may have 
subject to rights in a party wall in absence of been caused by an agency or condition other 
disclosure in the survey that wall is a party than that within defendant’s control the doctrine 
wall. Brinn v. Mennen Co. .............e.e00-- 194 of res ipsa is not applicable. Kramer v. Hollings- 
Our statute of descent precludes inheritance by any head. 2... 266s eccnvnscneccuvnsensewassepeusnnaer 360 
except children born in wedlock and the modifi- Held, on facts proof of explosion on restarting auto- 
cation made by the statute pertaining to adopted mobile motor after inserting motor tune up sol- 
children applies only to children adopted in New vent insufficient to support doctrine of res ipsa 
Jersey. Greaves v. Fogel. ...........0.000ee0ees 297 loquitur. Kramer v. Hollingshead. ............ 360 
When an owner developer of a tract of lands dedi- In considering whether the doctrine is applicable 
cates a marginal strip of land as a marginal the evidence is examined in search of the rea- 
street, the rule of ownership in the street which sonable probabilities, not imaginary possibilities. 
applies normally as far as the center of the Alston. v..3.. be. Preseatte. ..1..ccscncuereaneeaees 399 
street, extends to the full width of same for the Held, doctrine of res ipsa loquitur is applicable in 
abutting owners acquiring septa the dedicator. a situation where a rubber stopper and part 
Walthe Ws WOLORANSe o dicis 5c 55an nace enenee eee. 235 of the contents of a bottle are forcibly ejected 
In the absence of a clear exclusion of rights in an from the mouth of the bottle, without any known 
abuting street, a conveyance of abutting lands intervening cause and apparently because of 
is presumed to include the lands to the center pressure within the bottle. Alston v. J.L. Prescott. 399 
of the street, as an appurtenance to the con- Delivery of a manufactured product to a distributor 
tiguous property, and the title to the latter, and then a retailer before reaching the plaintiff 
even when acquired by tax sale proceedings, does not, in the absence of proof of misuse during 
carries with it title to the former. Wolff v. this course, take the item out of the control of 
Wetoratte) 0c noc ack. MA Ppt hil ip os Koel 235 the manufacturer so as to destroy applicability 
Where one makes extensive repairs to property of the doctrine against him. Alston v. J.L 
tantamount to a rebuilding, in the mistaken be- PROSCONE 4 << <n ono xsin.cinn si cacvnwocasenvem aap ete ee 399 
lief the property is on his lands, and the true The requirement that the instrumentality be in 
owner, having knowledge of the improvement, the “exclusive” control of the defendant, does 
does nothing to apprise the builder of the true not mean that it be in the several control of a 
situation, equity will afford relief provided the single defendant; where there is joint control 
mistake was not the result of culpable negligence in two defendants. the doctrine will apply 
on the part of the builder. Riggle v. Skill. ...... 242 against both. Meny v. Carlson et als. .......... 439 
In order that a conveyance of land may be valid, Held, collapse of scaffold and discovery of disen- 
when executed by an agent, the agent’s power gaged support bracket immediately thereafter 
of attorney mut have been first recorded. Powers presented proper case for application of res 
RR eh Ve eR I GH) or Et Pf 353 ipsa loquitur doctrine. Meny v. Carlson et als. . 439 
The validating statutes affecting deeds given under RESTITUTION 
powers of attorney refer to deeds purporting to Under appropriate circumstances, the court in which 
have been executed by virtue of a power of at- an erroneous judgment was entered which is 
torney and have no application to a deed which subsequently reversed, may on summary appli- 
makes no reference to, nor purports to be exe- cation in the cause direct the parties or their 
cuted under, such power. Powers v. Lore. ...... 353 attorneys or both to make restitution for costs 
A contingent interest, legal or equitable, is void and counsel fees received under the erroneous 
unless it must vest, if at all, not later than 21 judgment. Burns v. Mattocks and Selvin ...... 34 
years after some life in being at the creation or RULE AGAINST PERPETUITIES 
the interest. Wright v. Renehan. .............. 392 A contiice Ree Se aioe ve P : 
Liability to Adjoining Owner for Damage From See ee legal or equitable, is void 
Falien Trees & 431 unless it must vest, if at all, not later than 21 
PR cee zo eS Bak ASW: Sher wi BON a eee years after some life in being at the creation 
RECEIVERSHIPS of the interest. Wright v. Renehan. ............ 392 
An attorney's statutory lien on an action instituted A provision in a trust which is void as beyond the 
on a contingency basis but not completed before rule against perpetuities will not cause the en- 
Receivership of the client attaches only for tire trust to fall where that provision is separable 
services rendered prior to the receivership, and and is not an essential part of the general scheme 
the court may fix the amount of such lien. of the gift. Wright v. Renehan ............... 392 
Visconti v. ME.M. Machinery Corp. .......... 145 Where a limitation over or remainder fails because 
Any attorney’s lien acquired prior to the client’s of the rule against perpetuities, that interest 
Receivership is not destroyed by such Receiver- reverts to the settlor and passes as part of her 
ship. Visconti v. M.E.M. Machinery Corp. ...... 145 residuary estate if not otherwise disposed of by 
REFORMATION _— the settlor. Wright v. Renehan. ................ 392 
Reformation of a description in a deed will not be Amended 
granted unless error therein was induced by 1:2-4 (a) 33 
fraud or is the result of a mutual mistake of 1-2-5 (b) Ne a ew ee 415-423 
the parties, which is clearly established, and 1-2-9 inn aa, “ee 
which was not the result of negligence. Toth HMM AW... bc convdcccncccuccute eee 5 
Us Wathen baka os) cui oo cons aaa ere 225 “a tee ne = 
Where as a result of mutual mistake, a deed con- pea en ee on eee a pm 
- ake, a deed Bi oss occ ch nsnccs ire be 415-423 
veys lands not intended to be conveyed, the 1:5-12 
deed will be reformed to exclude such lands on tS 9 ODOR ps = 
reimbursement to the grantee of a reasonable 1-8-1 (e) ee ed hate to ae am a 
value of the lands excluded. Riggle v. Skill. ... 242 RINGERS 143 
RELEASE Bide Gah CO) cd occ cowcn wancintnsengiea eee 415 
A release of either a master or servant from liability BOS CO) CP asc 3.0 cede caranienae name 423 
for a tort of the servant, operates to release the I oe aT) Wa) eeeenerienceerrer rr cece r cir 21- 424 
other from liability for that same tort. Aljian Bde@ (ay (DY (6) 20.2505. 2 eed cesenans meee 417 
v: Ben Sehiossherd Ine. ook. cbse co slvecneccoune 161 1G 3 OR |) rrr errr rr mere r nto te 417 
A document which in form is a general release will BiGG4 OBY inh ow es wad cnguadwecaneuuseeeeaaaeeee 417 
not be construed to be a covenant not to sue Mo ocedecigasiccnagencatsya> ease eee 417 
unless the reservation of liability of other tort- BA Ss cocin ein dios oiein baal aid Gilae ab ca alee ate 417 
feasors is expressly contained therein. Aljian BE, aici ale os ain ca xauninatvam aan sha a eee eee . 417 
Vi Bem Seblocshers MG. 25. +.4susicnoercoun enuens 161 PRAOMAY cs aidictwusicsravccesdaatae oie 417 
REPLEVIN FER cock cccveccuncccenens deneneunda eee 417 
A plaintiff is entitled in equity to a judgment for a 417 
recovery and possession of specific document, cc 413 
the value of which cannot with any reasonable a 419 
certainty be estimated in money. Home v. Morris 91 3:54-7 SSRI RG RIM TEER AI AEA Oe 419 
RES ADJUDICATA oars G6 thai diave' hi sie aSerac yao. 0 he erarase ahaa ee ae ee 419 
A judgment procured by a liability carrier against — Bn ee NS a ea 419 
the named assured cancelling the policy for 3-4-1 BERT EERE EET Oe 419 
fraud in its procurement, in an action begun sn to Vien er oe are po 
against the named assured alone after a third 4-1 9 RP ca scctnsniaee satires emake geeee ee 419 
person has been injured by the assured’s neglig- 4.2-2 einai erate emia s Sr 193 
ence is not res adjudicata against the injured 42-7 See Ee a on 
person on the issue of such fraud or of the 44.5 SOE EN Sa Oe ee 
efficacy of the policy. Dransfield v. Citizens aoe Cc ec cecrecverrcserrceserncreseroseeoeeeCeee 419 
Casualty Es Ee PR pL isha IRA © oly 234 MEAS idccckiudctncodectesveenasenentenneanneee 241 
2 AGE aio sinin dn din Ka sinxcnvedewnsaaiesrnee 419 
RES GESTAE 7:7-6 419 
Declarations by an employee to fellow employees SUE |. cc -+cvedaeoeviorusdesseaee 421 
as to an injury are not part of the res gestae ¥ Mle... concuaownaysnveswedunceaceen anata 
and are inadmissible to prove the occurrence GIR io iiccxcaccnbedcaceanences aa tncemaeae 421-424 
unless spontaneously and proximately made as TIGA nccsiesenevianwseedantcsacesaasaneneee 421 
an undesigned emanation of the alleged hap- WE. s.  coneccahuuneovachatireie 
pening OF of perception thereof. Andriczak v. GEG ok vie ckiiccwarecertunvesegouaeeesaa eae 421 
National. ........ 0.2... 0- 00sec eee ee eee ee eee eees 29 SEINE MD a. 0x 00ncensevasneaenene nee 424 
RESIDENCE PP sik ceciccpaxdcsccdcegsacaduckghacmne Serer 
One may have several residences but only a single RUM i tiie cdendanewateesaciann am eereete .-- 241 
domicile. State v. Perretti. ...............00.. . 274 (Continued on next page} 
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| fate a LIEN en oi Sa erin, AP pte R AE tga rt 193 
MNRMIED: 2 a 55a aus pot eee ON ee eee ieee 421 
PEPE MEND osc cet iox cocioan we oeG.s seeelsies Ce eater 25 
Oy Si a ce ee a eae eer a ye 423 
UE ES vice o vies Seokssseamehetcees® 193-421 

New 
Oe MED MEP 6.6 onc ce -ace as vale osrw's be sOo te Ew wise we 415 
RD eo sk oisine Naw anes py wig epee ewiee ole 415 
SU ei oo aso awe ewe a Ee his uke es SUES 415 
SEDDON SHED aie co's buon ne choice ae sty akeok 415 
MMOD eos Spe hc allpn couse ana tonne e weebeen nue ue 417 
Eo so wurst boris ke GRAS oe aN eRe Noe 417 
RIPE. ocr isn kie eatin te oes CANN Drs Hiere eae 419 
ot Le GRE AR Ee Yt en re aero aren Wa ain, aerate Ge tea 419 
Ee iar Gullne busted oN ae wae er Ene Ee wee 419 
eR ee Ree ae eerie 193 
PEt fous ces Sacks eeena as Swear enoceseeen 419 
OL NR erty he RA) Leelee teers SE ere 419 
SER ORG ocits Wb arn okie pen Si wie wists Mein bie wishes 33 
ERA IS SR arr are IRE rer eee 421 
PEA Ooh Cowon eae euaeeoen rk Fa samen 421 
The right to counsel fees is now governed ex- 
clusively by Rule 3:54-7, and the discretionary 
power formerly in the Chancery Court under 
RS. 2:29-131, 132 is superseded. Westervelts v. 
EPMA DIANNVAS * cacta sic wah von Fixe alae oe eepaieeb a sieu's 25 
. The provision of Rule 3:54-7(d) allowing counsel 
fees in such cases as “provided by these rules 
or by law,” operates in futuro only. Wester- 
EIN Ot A EPODEN, «565s oe cae ea ease sencs eens cect 25 
The provisions of Art VI Sec II par 3 of the Con- 
stitution of 1947 conferring on the Supreme 
Court the rule making power “subject to law,” 
means subject to substantive law as distinguish- 
ed from pleading and practice. John J. Win- 
berry v. W. Burton Salisbury. ................ 233 
The Supreme Court’s power to make rules govern- 
ing the administration, practice and procedure 
in the courts is not subject to overriding legis- 
lation. Winberry v. W. Burton Salisbury ...... 233 
Rule 3:6-1 does not refer to relaxing or enlarging 
periods fixed by the Statute of Limitations. 
isoidiman V2 Dicker Cb GIS. 2 aincse sie case sees ss 265 
Omission in charge may constitute reversible error 
though’ no request to charge as provided in 
Rule 2:7-8 was submitted. State v. Kapelsohn. . 345 
Recommendations submitted to the Judicial Con- 
ference but not accepted by the court .......... 416 
Rule 3:54-7 cannot be dispensed with under Rule 
ee METIS Wi MMOWS: <oclera a nbc sacs ielnGenie ed 425 
While Rule 3:80-2 changes the technicalities of 
pleading in contempt proceedings, it does not 
change the existing jurisdictional requisites. 
SOVRCIGOR W), SSWTIGON, 56.6 0:0 6-0:0:0:550 owes wom wine 58 432 
While Rule 3:12-2 abolishes special appearance, 
it does not eliminate the right to attack the 
court’s jurisdiction and does not make appear- 
ance a submission to jurisdiction where objec- 
tion is raised. Swanson v. Swanson. ............ 432 
The new Rules relate to practice, procedure and 
administration as such; not to substantive law. 
Ont lee Age <p oo) | er ree 432 
SALES 
In a sale by sample, burden is on vendor to prove 
merchandise delivered conformed to the sample 
where defendant claims non-conformity. Series 
PM GREMONN: oe Sieh ucn Devi eS icre EA alesis Oe oie eee 336 
Testimony by witnesses who were not present at 
time of sale is incompetent to establish the 
identity of the sample there shown. Series v. 
MERE AS Linc nr oie tei maee poe iae ee atnanae 336 
A vendor cannot affirmatively avail itself of the fruits 
of the misrepresentations of its agent even 
though they were unauthorized. Series v. 
SRMRMEIBE clea KS OSG au oh eee AO SES Nae swans swells 336 
Clause in sales contract liberating vendor from any 
responsibility for representations of its agent 
dehors the writing does not preclude proof of 
false representation of an agent in procuring the 
contract. Series v.. Greene. ...........006c00680% 336 
SEARCH AND SEIZURE 
No search warrant is required to make legal the 
seizure of evidence at the time of a lawful ar- 
BEST ASIANS Ai MARBIGY, «co. ox no curs wwyesiess eajas'sear0 9 
SEPARATE MAINTENANCE 
A wife is justified in leaving a husband because of 
his adultery with another woman or because of 
his admissions to her of such adultery, and can 
claim a constructive abandonment therein based 
on cruelty, within the meaning of R.S. 2:50-39. 
NNN SME Ss rcs wis ais. oe Remain we Re 218 
In action for separate maintenance based on alleged 
adultery of the husband, the plaintiff's testimony 
need not be corroborated as in a divorce action. 
PERIOD SCRE. cians a-ak ak odiew ies keieosaieae 218 
In action for separate maintenance where the wife 
has refused to cohabit with the husband, she 
must prove misconduct by him that would con- 
stitute ground for divorce in order to put the 
onus of the separation on him. Frank v. Frank. 392 
Extreme cruelty sufficient to support an action of 
separate maintenance, must be such that the 
wife’s health was or would be endangered or 
her life rendered so extremely wretched as to 
incapacitate her to discharge the duties of a 
OEP OIC SENDING 52 caren ke besaw cane se eon 392 
SEQUESTRATION 
The Chancery Division has jurisdiction to issue a 
writ of sequestration where it is deemed neces- 
sary to effectuate or enforce a preliminary order. 
ESOS FPG R Sie. OC OL me ce ee en ee ae re 55 
Held; sequestration of defendant’s property and of 
assertedly fraudulently assigned mortgage prop- 
erly issued in conjunction with preliminary 
restraint against proceeding with a foreign di- 
vorce, as means of enforcing compliance with 
orders of the court. Ippolito v. Ippolito. ........ 55 
SIDEWALKS 
An owner who, in repairing a defect in a sidewalk, 
creates a nuisance by reason of negligence in 
making such repairs is liable for such nuisance 
though he was under no obligation to correct 
the original defect. Snidman v. Dorfman. ...... 129 
An abutting owner is not liable for injuries caused 
by defects in his sidewalk resulting from the 
elements or ordinary public use. Snidman v. 
SINR ob cua acer woos oe heer Red ob awe since se 129 





The test as to whether an owner is liable for a con- 
dition resulting from negligence in repairing a 
sidewalk is whether the sidewalk after the re- 
pair is more dangerous than before or whether 
the new hazard is different from the old. Snid- 
BAAR: VD OTIIONA Ss 50! 255 4 ines le wocie eae en ewer 

SLANDER 

Radio defamation is sui generis, and partakes of 
some of the fundamentals of both libel and 
slander. Kelly v. Hoffman et als. ............. ‘ 

A radio station leasing its facilities is primarily a 
disseminator and not a publisher unless it ac- 
tively participates in the publication. Kelly v. 
Hoffman, et als 

STARE DECISIS 

A ruling of law once deliberately adopted will not 
be disturbed by the same court except for very 
urgent reasons and upon a clear manifestation 
of error. Greaves v. Fogel. 

The doctrine of stare decisis applies with particular 
force to decisions relating to real property. 
GREAVES WPGC, occ. visa vw cine ohiessone eeminewes 227 

STATUTE OF FRAUDS 

While a promise to answer for the debt of another 
must be in writing, a direct promise to pay for 
work done for another need not be in writing; 
the ultimate test is to whom was credit in fact 
given. City Natl Bank v. Hassler 

STATUTES 

While punctuation will not be permitted to control 
or distort the evident meaning of an act it will 
be considered in determining the legislative 
intent where that intent is uncertain. Weinacht 
v. Freeholders. 

Established custom or usage is relied on and con- 
sidered in construing an ambiguous statute un- 
less such custom is plainly at variance with the 
statute. Weinacht v. Freeholders. .............. 2 

A later statute will be deemed to have repealed a 
former statute on the same subject only to the 
extent it is repugnant thereto. Bruck v. Credit 
SCOT oo svisd a Guise ewes nee einen eee Ree 29 

The contruction placed cn an ambiguous provision 
of a statute by those charged with administering 
and enforcing it, is entitled to great weight and 
where the interpreted provision has been re- 
enacted such interpretation is regarded as pre- 
sumptively correct. Ford v. New Jersey, etc. .. 83 

Where a word or phrase occurs more than once in 
a statute it should be given the same meaning 
throughout unless there is a clear indication 
to the contrary. Ford v. New Jersey, etc. ...... 83 

Legislation should be construed so that, if possible, 
every sentence, word and clause thereof is given 
full force and effect. Ford v. New Jersey, etc. .. 83 

The Court cannot construe the phrase “actual and 
and bona fide residents” to mean domicile where 
it appears in a penal statute. State v. Perretti. . 

STOP NOTICES 

The serving of a stop notice does not limit the subcon- 
tractors right of recovery against the contractor 
to the sum stated in the stop notice. Roberts v. 
PMURMOMONE. (nado ccc cso xr tounsumesewe newer as 

STREETS 

In the absence of a clear exclusion of rights in an 
abutting street, a conveyance of abutting lands 
is presumed to include the lands to the center 
of the street, as an appurtenance to the contigu- 
ous property, and the title to the latter, even 
when acquired by tax sale proceedings, carries 
with it title to the former. Wolff v. Veterans. .. 

When an owner developer of a tract of lands dedi- 
cates a marginal strip of land as a marginal street, 
the rule of ownership in the street which applies 
normally as far as the center of the street, ex- 
tends to the full width of same for the abutting 
owners acquiring through the dedicator, Wolff 
v. Veterans. 

SUBPOENA 
Immunity from Subpoena of Taxpayer’s Records 249 
SUBROGATION 
An employer cannot in a cause of action ex con- 
tractu which it may have in its own right re- 
cover from a third party compensation paid to 
injured employees. Casualty v. Hercules ...... 97 
There can be no subrogation by contract to any as- 
serted right to recover for compensation paid 
under the Workmen’s Compensation Act, other 
than that provided in the Act. Casualty v. 
PIGRUICS< ih chs coocie mn. ae rewiseinceialeen etme ne hears 
Under the Workmen’s Compensation Act the sole 
right in an employer or his subrogee to recover 
from a third party for payments made to an 
injured employee is in the manner provided in 
the act and by subrogaticn to the rights of the 
employee. Casualty v. Hercules. 
SUBVERSIVE ACTIVITIES 
Judicial Construction of the Smith Act 
SUPPORT 

An order modifying a prior order for alimony or sup- 
port must be based upon proof properly sub- 
mitted by oral testimony or ex parte affidavits 
at a hearing for such purpose held on notice to 
the adversary. Storch V5 Storens <2 ecs..0:5 enses.ciee 

TAXATION 

Technical Changes Act of 1949 .................00 21 
Income Tax Considerations for 1949 Return 
Assessments for benefits may only be made for 
benefits which are present and not speculative, 
special and peculiar to the property assessed, 
and which accrue without necessity for con- 
struction of additional facilities. P.S., et als v. 
lifton 
A special benefit upon which an assessment can be 
based must be a present benefit representing the 
difference between the market value of the land 
before and immediately after improvement. P.S. 
et als v. Clifton 
Liability of Stockholder-Officers for Corporation’s 

Withholding and Social Security Taxes 

Leave to amend petitions for appeal to Division of 
Tax Appeals so as to set up new cause of action 
or appeal, should not be granted after time for 
appeal has expired. Hackensack Water v. North 
Bergen. 

Division of Tax Appeals may properly decline to 
aliow an amendment, the purpose of which is 
to make a case entirely different from that ad- 
judged by the County Board. Hackensack Wate 
WOUNOEGINRETUON ic a'sdcanisaceacsiakeenccs ... 199 
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253 
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106 


114 


114 





In Rem Tax Foreclosure Act held constitutional 
and applicable to tax sale certificates acquired 
prior to as well as those acquired after enact- 


ment of the Act. Newark v. Yeskel. ........... . 23 


Immunity From Subpoena of Taxpayer’s Records .. 2 
Selling Real Estate on the Installment Plan ....... aia 
Where the County Board increases the aggregate 
assessments of a municipality and apportions 
the taxes in accordance with the assess:..ents 
as so equalized, it must cause the individual as- 
sessments on the tax lists to be revised to pro- 
duce such increase and then fix a general tax 
rate accordingly; equalization cannot be ob- 
tained by merely adjusting the tax rates to 
produce the required revenue. In re Totowa, 
”, ier <- Sn ee in! eae Neen ee hs eter Peet 6. 2 
Failure of the County Board to pursue a proper 
method to effect equalization of assessments 
does not require setting aside of the assessments. 


9} LO VROOWA OE BIS so woe Si Sporhn5s nce Sa sin Bios 232 


appeal under R.S. 54:2-35, the Division of Tax 
Appeals may direct the County Board to per- 
form its statutory duties and correct its assess- 
ments though the statutory time for making 
changes in assessments ‘has expired. In re 
Totowa, et als. 
Estate Taxes and the New Jersey Apportionment Act 
Tax Consequences of a Covenant Not to Compete . 
The Revenue Act of 1950 
TAX SALES 
An assignee of tax sale certificates from a muni- 
cipality takes under the caveat emptor doctrine 
and has no recourse against the municipality 
where the lands covered have been acquired 
by the state and are tax exempt, unless there 
Was a misrepresentation as to facts or covenants 
of warranty by the municipality. Manor v. Lin- 
ERS caro ic cA piers gis alee ce tometer ass are arene 1 
The 20 year limitaticn on validity of tax sale certi- 
ficates prescribed in R.S. 54:5-79 as amended, 
does not apply to a certificate originally pur- 
chased by a municipality at the tax sale and 
subsequently sold by it to a private purchaser. 
Vmcent v. Lambeck : 
The 1942 amendment of R.S. 54:5-79 removing the 
20 year limitation on tax sale certificates pur- 
chased by a municipality at a tax sale goes to 
remedy and violates no constitutional right of 


the owner in fee. Vincent v. Lambeck. ......... 34 


TENANCY IN COMMON 
A tenant in common who receives the rents, issues 
or profits from the premises, must account there- 


for to his co-tenants. Murphy v. Regan. ........ 196 


A tenant of a former owner who remains in posses- 
sion after the death of such owner thereby pre- 
venting his co-tenants from sharing equally 
in the benefits of the property, is accountable 
to his co-tenants for the value of such occupancy. 
Murphy v. Regan. 

TENURE 

R.S. 38:16-1 is not intended to give a veteran tenure 
to any office appointment which is by law di- 
rected to be made for a fixed term. Burke v. 


DOTSEY CHEYs 6c eacsareiss sone nisiawin sce asics stem enwe 336 


TORTS 
Action by parent for loss of services of a minor 
daughter resulting from a debauchment of the 
daughter is not barred by the Heart Balm Act. 
PRI ACICAAEY Mi; INES. a, Secciics wins. te;b.010 4 bs wales eaten ; 
Are You Your Brother’s Keeper? 
TRADE NAMES 
The filing of a trade name certificate pursuant to 
R.S. 56:1-2 is not constructive notice of the ex- 
istence of the trade name. Donner v. Parker .. é 


TRIAL 
On the facts and in view of the full charge, court’s 
statement that defendant’s testimony was un- 
believable, was fair comment. State v. Pinsky .. 
Plaintiff has a right to rebut material matter first 
brought up on defendant's case. Motus v. Ward 
Where plaintiff pedestrian testified he was struck by 
defendant’s car while crossing street and de- 
fendant then testifies plaintiff stepped back into 
his path to avoid car coming from opposite di- 
rection, it is error to refuse to permit the plain- 
tiff to rebut this testimony. Motus v. Ward .... 
It is error for the court to give instructions to the 
jury which would nullify the effect of a pretrial 
order or go beyond the issues framed therein. 
Mead v. Wiley 
Charge which submits to jury issues not raised by 
the pleadings nor supported by the proofs is 
error. Mead v. Wiley 
While it is error to direct a jury to reconsider a 
verdict which was pure compromise, it is proper 
for the court to reject a verdict which as a re- 
sult of mistake by the jury is improper, and to 
direct the jury to retire for further deliberations 
after giving further instructions. Money v. Ettes 
et als 
indictment in two counts charging assault and 
battery and carnal abuse, it is error for the 
court to withdraw from the jury’s consideration 
the count charging assault and battery without 
formal abandonment of that count by the Staie. 
State v. Saccone 
Pretrial order may be modified at the trial and the 
cause proceeded with accordingly thereafter 
where there is no showing of prejudice to the 
other party by such course. Roberts v. Founda- 
tions 
In action against joint tort feasors, it is error to 
receive and record a verdict against one tort 
feasor, though all jurors agreed thereon, where 
four jurors found against both tort feasors. Mar- 
sero v. P. S. and Malinauskas v. P. S. & Marsero 22 
Where separate cases are consolidated for trial the 
verdicts rendered are several and if certain 
verdicts rendered are incomplete or improper, 
the fact alone will not vitiate the others. Marsero 
v. P. S. and Malinauskas v. P. S. and Marsero .. 22 
Asserted error in procedure which does not mani- 
festly wrong or injure defendant, is not avail- 
able on appeal unless it-was objected to at the 
EIA GAG VOPR 5 sane vier sie endow ecm muerte 24 
It is better practice for the court in a criminal trial 
to refrain from interrogating defendant’s coun- 
sel as to his defense. State v. Craig ............ 2 
(Continued on next page) 
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The trial judge has no discretion to interfere at any 
point with the taking of a complete record of 
the proceedings including all his remarks. Rob- 
erts v. Foundations 

It is error for the trial court to permit a party to 
intrcduce testimony of witnesses, over objection, 
where the party did not disclose the names of 
those witnesses though known to him, in answer 
to an interrogatory by the adversary demanding 
that information. Evtush v. Hudson ........... 383 

The trier of facts need not accept as true, testimony 
which is contrary to the circumstances in evi- 
dence or contains inherent contradictions or 
improbabilities, even though it is not directly 
contradicted.. nor need he reject in its entirety 
the testimony of a discredited witness. In re 
Perrone 

The trial court, sitting without a jury, may properly 
view the premises involved to aid its under- 
standing of the evidence presented and to aid in 
determining the credibility and effect of contra- 
dictory testimony. Bancroft v. Alencewicz 

A bequest to A in trust to pay from income any 
deficiency in operating expense of charitable or- 
ganization, each year, is a gift which vests im- 
mediately with time and quantum of payment 
merely postponed. Wendel v. Hazelwood Cem- 
etery, et als 

Where there is an immediate vesting of trust funds 
for charitable purposes, a provision in the will 
directing accumulations of surplus income for 
an unspecified time is not necessarily invalid 
and does not render the entire bequest void, 
but if it develops the accumulations are growing 
unreasonably, application may then be made 
for a distribution thereof. Wendel v. Hazelwood 
Cemetery. et 

With certain exceptions, the rule against perpetuities 
does not apply to testamentary gifts for charit- 
able purposes. Wendel v. Hazelwood Cemetery, 
et als 

A testamentary trust in 
according to the law 
PiNWaEC Ve. IATOUVEM: co.. an'g ness os bees eeie tee 

Held: bank account opened by A in his name in 
trust for charity fund. was under facts a testa- 
mentary trust to be administered under laws of 
State of A’s domicile. Howard v. Baronych 

The validity of a gift or creation of a trust inter 
vivos in personalty is governed by the law of 
the place where the gift is made or the transac- 
tion takes place. Howard v. Baronych 

The creation of a trust fund by a settlor with secur- 
ities not authorized as fiduciary investments, 
gives no implied power to the trustee to rein- 
vest in non-authorized securities on forced 
liquidation of the original securities. First Nat'l 
v. Stevens 

The Court will not permit investment in non-au- 

thorized securities unless there is an emergency 

or a change in conditions whereby the objects 
of the trust might otherwise be defeated. First 

Nat'l v. Stevens 

the absence of directions as to investments or 

reinvestments in the instrument creating the 
trust or in an order of a court having jurisdic- 
tion of the matter, a trustee is limited to the 
investments specified in R.S. 3:16-1. First Nat’l 

Mile HOMER Sa aha 5, 60-4, bas N'A ao wi 9 Gislsle een eee 

A trust which directs the trustee to invest the 

corpus and use as much of the income and 
corpus as it in its discretion deems necessary 
for support of a cestui for life, is an active trust. 
Ohlscn v. Blocmfield 
n active testamentary trust will not be terminated 
by the court even though all the cestuis have 
conveyed their interests to one cestui who seeks 
such termination, where to do so would be con- 
trary to the testatrix, intention. Ohlson v. 
MNSIRMMENERS 25.2 6 5153 6s 5S DS alankieee sie ke Fe oe om ROT 
he settlor is the sole beneficiary of a trust to pay 
the income to him for life and on his death to 
convey the corpus as he may by will appoint, or 
failing appointment. to his heirs or next of kin. 
Doyle v. Bank 
ionor of a trust may terminate the trust where 
he is the sole beneficiary even though the trust 
instrument specifically provides that it shall be 
irrevocable. Doyle v. Bank 
ere a limitation over or remainder fails because 
of the rule against perpetuities, that interest 
reverts to the settlor and passes as part of her 
residuary estate if not otherwise disposed of by 
the settlor. Wright v. Renehan 
provision in a trust which is void as beyond the 
rule against perpetuities will not cause the 
entire trust to fall where that provision is separ- 
able and is not an essential part of the general 
scheme of the gift. Wright v. Renehan 
n executor or trustee should not directly or indi- 
rectly become a purchaser from himself and the 
deed can be voided at the instance of the cestui, 
but if it is shown that the cestui, acting volun- 
tarily and with full knowledge of all the cir- 
cumstances, acquiesced in the transfer, the con- 
veyance is valid and the right to avoid it is lost. 
Alburger v. Crane : 

A decree on an intermediate accounting is generally 
res adjudicata but cases of fraud or mistake are 
exceptions. Liberty v. Plews iy 

A trustee who is guilty of self-dealing and private 
profit-taking and who in accounting, fails to 
disclose the facts from which such acts could 
be ascertained, is guilty of fraud which permits 
opening of the decree obtained. Liberty v. Plews 


NEMPLOYMENT COMPENSATION 
Acceptance of unemployment benefits from another 
state bars claim for benefits for the same weeks 
in New Jersey even if claim against New Jersey 
was made first. McLaughlin v. Board of Review 
The term “establishment” in R.S. 43:21-5(d) was 
not used in its broadest sense, and if two or 
more places of business of one employer are 
ever to be considered one “establishment” an 
essential factor must be physical proximity. 
Ford v. New Jersey, etc. .......eeeeeeeeeeeeees 


367 


98 


106 


als 106 


106 


construed 
domicile. 


personalty is 
of 


testator s 


218 


218 


218 


376 


392 


392 


425 


83 





UNFAIR COMPETITION 
Held, since defendant acted innocentiy in adopting 
name used by plaintiff and immediately offered, 
before suit, to cease using same, no accounting 
will be granted and no costs allowed. Donner 
v. Parker 
While good faith in the adoption and use of a business 
name is no defense to injunctive relief in a suit 
by a pricr user, it is a defense to a demand for 
profits and damages. Donner v. Parker 


USURY 
Under R.S. 31:1-6, a corporaticn cannot plead the 
defense of usury in a suit against it on its prom- 
issory notes. Fine v. Klein, Inc. ..............-- 440 
The defense of usury is unavailable to individua! 
endorsers on corporate notes where the corpor- 
ate maker cannct plead this defense. Fine v. 


¢ 


ri a sin ad bai dus ik wanes ae 440 
VETERANS 
A veteran does not acquire any right of tenure under 
R.S. 38:16-1 to the office of city clerk where 
such officer is appointed pursuant to R.S. 40:73-7. 
Buske. vi Jersey City eo sisceees ccanciecccuageues 336 
R.S. 38:16-1 is not intended to give a veteran tenure 
to any office appointment to which is by law 
directed to be made for a fixed term. Burke v. 
WORSE Gt CIE ova wk ko ste oscg eee napeee eee eees 336 


WAIVER 
To constitute a waiver there must be an intentional 
relinquishment of a known legal right with the 
intent to surrender that right. Lawes v. Lynch . 117 


WILLS 
A provision in a husband’s will charging his estate 
with maintenance of his wife “for and during 
her natural life’, does not impose upon his 
estate any obligation to pay funeral expenses of 

the widow, except possibly where the widow is 
indigent. Stryker v. Sands 

A bequest to A in trust to pay from income any 
deficiency in operating expense of charitable 
organization, each year, is a gift which vests 
immediately with time and quantum of payment 
merely postponed. Wendel v. Hazelwood Ceme- 
tery, et 
With certain exceptions, the rule against perpetuities 
does not apply to testamentary gifts for charit- 
able purposes. Wendel v. Hazelwood Cemetery, 

et als 
Where there is an immediate vesting of trust funds 
for charitable purposes, a provision in the Will 
directing accumulations of surplus income for 

an unspecified time is not necessarily invalid 
and does not render the entire bequest void, 
but if it develops the accumulations are growing 
unreasonably, application may then be made 
for a distribution thereof. Wendel v. Hazelwood 
Cemetery, et als 

A testator is presumed to know that a gift of residue 
to named beneficiaries and their heirs in equal 
shares is a gift in common which lapses as to the 
share of any beneficiary predeceasing him and 
with regard to which share there will be intes- 
tacy in absence of contrary provision. Lawes 

v. Lynch wa 

In case of partial intestacy, words of exclusion or 
disinheritance in a will have no effect on the 
right of an heir or next of kin to take under the 
statutes of descent on distribution. Lawes v. 
Lynch 

A gift to named beneficiaries in equal shares is not 
a class gift and does not include the element 

of survivorship unless the will indicates such 

an intent. Lawes v. Lynch aaa 
The signatures of the subscribing witnesses must 
be on the will itself; the subscribing of their 
names on another document is not sufficient 
even if such subscription be in accordance with 
the attestation procedure where made. In re 
DePersia. 
While destruction by testator of an executed dunpli- 
cate of his will effectively revokes the will, 
destruction by him of an unexecuted or con- 
formed copy of the will is ineffectual as an act 

of revocation. In re D’Agostino. 


WORDS AND PHRASES 
The term “establishment” in R.S. 43:21-5(d) was 
not used in its broadest sense, and if two or 
more placés of business of one employer are 
ever to be considered one “establishment” an 
essential factor must be physical proximity. 
Ford v..New Jersey, Cle... isciks cnescnvecswanss 
Military service is and will continue to be “in 
time of war” as meant by that phrase in RS. 
2:24-26, until the “state of war” is ended by 
some formal termination, probably by treaties 
OF GAGE Weil Vi: SOMNAE elcid cca'c corotne cadence eegesac 99 
One who brings together two or more parties in an 
amicable frame of mind for the purpose of ef- 
fecting a sale of realty or mortgage loan there- 
on, as a result of which a sale or loan is con- 
sumated, has “negotiated” such sale or loan 
within the meaning of the Real Estate Brokers 
licensing act. Corson v. Keane 
agreement to introduce one, for a consideration, 
to a prospective mortgage lender for the pur- 
pose of making a real estate mortgage loan, is 
in violation of R.S. 45:15-1 if made by one not 
licensed as a real estate broker. Corson v. Keane. 109 
Where something unforeseen, unexpected and un- 
usual occurs in the act preceding an injury, al- 
though the act be voluntary and intentional, 
the injury is one which arises through accident- 


als 


117 





al means. Korfin v. Continental. .............. 34 

The phrase “actual and bona fide resident” is not 
synonymous with domicile. State v. Perretti. .. 274 

“Structural repairs” as used in the lease here invol- 
ved held not to include plate glass windows. 
SIRE Vs PRONE, ov nase dc ccc scaetunnduccnanasd 431 

WORKMEN’S COMPENSATION 

The furnishing of medical treatment to an em- 
ployee is not in itself an admission of liability. 
PEER ETE IDN 0 oo: 5 0:0. cs ced nae gadivens 

An injured employee’s declaration to his superior 
as to an injury, is admissible to prove notice 

.- but not to prove the occurrence. Andriczak v. 
TNR toe deca ss eo wow cadnwavaactaneenaeae oo 
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The Compensation Bureau may receive hearsay 
testimcny without it necessarily resulting in 
reversal, but the award must be based cn com- 
petent evidence and cannot be based solely on 
hearsay testimony. Andriczak v. National. ...... 

An attorney for a petitioner cannot be awarded any 
fees against either the petitioner or the employ- 
er, where prior to any hearing the employer 
cffered to pay the amount subsequently award- 
ed as compensation. Haberberger v. Hyer. ...... 

Unger R.S. 34:15-64 an employer may refrain from 

~ making any offer of settlement until immediately 
prior to any hearing and still thereby reduce 
or entirely defeat the award of tees to a peti- 
tioner’s attorney, as the fees must be based on 
the excess, if any, between the amount of com- 
pensation offered and that awarded. Haber- 
WevseE Vi FRYERS, oo cccsinasacuncee nacre aweadereee 73 

The number and identity of dependents is deter- 
mined as of the date of the accident and not of 
the ultimate date of death of the employee. 
Fitzsimmons v. Federal. 

The fact that a wife works and contributes to the 
family inccme does not deprive her of the status 
of a total dependent of her husband. Fitzsim- 
mons v. Federal. 

Attorney for petitioner who successfully defends 
the bureau’s award on appeal in the County 
Court is entitled to allowance of fees therein 
though the allowance of fees made in the 
bureau be modified. Fitzsimmons v. Federal. .. 

The development of a serious physical impairment 
soon after traumatic injury, without satisfac- 
tory evidence of a disassociated cause of the im- 
pairment, together with its rapid progress 
thereafter, is persuasive of a causal connection 
between the injury and the impairment. Schust 
v. Wright. 

Held, accident aggravated and accelerated dormant 
multiple sclerosis resulting in compensable total 
disability. Schust v. Wright. 

There can be no subrogation by contract to any 
asserted right to recover for compensation paid 
under the Workmen’s Compensation Act, other 
than that provided in the Act. Casualty v. Her- 
cules. 

Under the Workmen’s Compensation Act the sole 

right in an employer or his subrogee to recover 

from a third party for payments made to an 
injured employee is in the manner provided in 
the act and by subrogation to the rights of the 
employee. Casualty v. Hercules. 
employer cannot in a cause of action ex con- 
tractu which it may have in its own right re- 
cover from a third party compensation paid to 
injured employees. Casualty v. Hercules. 

A workmen’s compensation carrier is liable for a 
compensable injury sustained by an employee 
while doing work incidental to the employment 
covered by the policy. Raab v. American. ...... 147 


The two year statute of limitations does not apply 
to an application for extended compensation 
payments under R:.S. 34:15-12(b). Clark v. Amer- 
ican. 

Employee is not obliged to actively seek rehabilita- 
tion from Commission in order to receive bene- 
fits of R.S. 34:15-12(b) and is not barred there- 
from by reason of efforts at self rehabilitation, 
Clark v. American. 

Where the employee recovers from a 3rd_ party 
tort feasor a sum which after deduction of ex- 
penses of suit and attorney’s fee allowed by 
R.S. 34:15-40 is greater than the liability of the 
employer for compensation, the employer is 
entitled to reimbursement from such recovery 
for his full compensation payments and medi- 
cal expenditures. Fireman’s Fund v. Batts. . 207 

The employer cannot raise failure of the employee 
to give notice of the injury as a defense where 
the petition expressly alleges notice was given 
and the answer does not deny nor challenge 
that allegation. Hinz v. Western. 

The employer is under a duty to render medical 
treatment in cases of silicosis or asbestosis as 
in other compensable injuries. Sharp v. Pater- * 
son. 

Intoxication of the employee is only a bar to re- : 
covery of compensation if it was the sole prox- 
imate cause of the injury. Kulinka v. Flockhart. 352 

Intoxication is an affirmative defense and the burden 
of establishing by a preponderance of the proofs 
that it was the sole proximate cause of the in- 
jury is on respondent. Kulinka v. Flockhart. .. 352 

Held, on the evidence petitioner sustained burden 
of proving the accident precipitated and accel- 
erated the multiple sclerosis now rendering 
him totally disabled. Galloway v. Ford Motor Co. 360 

An award of increased disability cannot be based 
solely upon an estimate of the employee’s pres- 
ent disability as against the percentage pre- 
viously awarded, but must be based on a com- 
parision between his present condition and his 
condition at the time of the award as proven by 
testimony establishing that comparative dif- 
ference. Honler w...Hill City. «22.0 ese ceneseas 376 

The doctrine of unusual! strain or exertion adopted 
by our Supreme Court in heart cases is not 
applicable to cases of herniated dise or other 
injuries ordinarily related to trauma or partic- 
ular effort. Mills v. Monte. 

The “unusual strain or exertion” doctrine applic- 
able in heart cases is not applicable in cerebral 

hemorrhage cases. Fox v. Plainfield. 
Cerebral hemorrhage caused by strain and emo- 

tional excitement attendant in fighting a fire is 

an accident. Fox v. Plainfield. .................. 440 


ZONING 

Attack on the constitutionality of a zoning ordin- 
ance on the ground it is an unreasonable re- 
striction may be made directly by proceeding 
for review in the Superior Court. Lionshead 
v. Wayne. 

The reasonableness of a zoning ordinance or restric- 
tion is a fact question. Lionshead v. Wayne. .... 258 

(Continued on next page) 
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